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INTRODUCTION

Jenlih John Hseh (Complainant) has dleged that PMC-Serra, Inc. (Respondent) engaged in
ctizenship statusdiscriminaionin violation of 8 U.S.C. section 1324b when it terminated his employment.
For the reasons stated below, | conclude that Complainant has failed to show that he was discriminated
againg because of his citizenship satus, asisrequired under 8 U.S.C. section 1324b(a)(1)(B).

. BACKGROUND AND PROCEDURAL HISTORY

On April 3, 2001, Complainant filed a Charge against Respondent with the Office of Specid
Counsdl for Unfair Immigration-Rel ated Employment Practices(OSC), inwhich healleged that Respondent
had engaged in citizenship satus and nationd origin discrimination in violation of the Immigration and
Nationality Act, specifically 8 U.S.C. section 1324b. Charge 11 4, 9. Complainant aleged that
Respondent terminated him and replaced himwith an H-1B visaholder from India. 1d. at 9. Respondent
first received notice of Complainant’s Charge with OSC on April 23, 2001. Tr. 606:12-607:9; RX-PP
(letter from OSC to Respondent).

Complainant filed a Charge with the Equal Employment Opportunity Commission (EEOC) on
June 13, 2001. Tr. 373:12-375:11 (date stipulated by counsdl).

OSC sent Complainant aletter on August 14, 2001, stating that the initid 120-day investigatory
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period had expired, that OSC had not yet determined that there was reasonable cause to believe
Complainant’s Charge was true, and that Complainant could file acomplaint with an Adminidrative Lawv
Judge within ninety days of the receipt of the determination letter from OSC.

On October 23, 2001, Complainant filed a Complaint with the Office of the Chief Adminigtrative
Hearing Officer (OCAHO), dleging that Respondent terminated Complainant in violation of 8 U.S.C.
section 1324b by engaging in nationd origin discrimination, citizenship statusdiscrimination, and retdiation.
Compl. Part II, 12, 7, Part 111 1, 3. Complainant alleged that Respondent hired H-1B workers to
replace United States citizens. 1d., Part [1 7. Complainant sought back pay from April 3, 2001. 1d.,
Part IV 1 5-6.

Respondent filed an Answer to the Complaint on December 5, 2001, in which it denied engaging
in retdiaion and discriminating againg Complainant on the basis of hisnationd origin or citizenship atus.
Answer at 2-3. Respondent asserted four affirmative defenses, namely Fallureto State a Cause of Action,
Good Cause, Legitimate Action, and Legitimate Nondiscriminatory Reasons. 1d. at 4-5. Respondent’s
dfirmative defenses stated that Complainant was terminated pursuant to a reduction in force (RIF), and
was sdlected for the RIF based on his job performance. 1d. 3-5. In the Third Affirmative Defense
(Legitimate Action), Respondent stated “[ Complainant] was not performing adequately as compared to
his peers whose positions were not eiminated and therefore he was chosen for the reduction.” Id. at 4.
However in the Fourth Affirmative Defense (Legitimate Nondiscriminatory Reason), Respondent stated
that a reduction was necessary in the postion of Unix Adminigtrator and “the business unit andyzed the
relative scope and experience for the Complainant and another employee....[u]ltimately the Company
decided that the Complainant was not performing up to the Company’ sexpectationsand that hisscopeand
experience was not as extensve as the other employee.” Answer at 4-5.

Respondent filed a Motion to Dismiss on September 20, 2002, which was partidly granted on
October 16, 2003. | granted Respondent’s motion to dismiss the nationd origin discrimination claim
because this Court does not have jurisdiction over nationa origin clamsthat are covered under section 703
of the Civil Rights Act of 1964, pursuant to 8 U.S.C. section 1324b(a)(2)(B). However, | denied
Respondent’s motion to dismiss with respect to Complainant’s citizenship status discrimination and
retdiation dams.

On January 27, 2003, Respondent filed a Motion for Summary Decision, which was denied on
February 27, 2003, becauise genuine issues of materid fact remained unresolved.

The parties filed a Joint Statement of Undisputed Materid Facts (JSUMF), conssting of
twenty-three stipulations, on February 25, 2003.

On March 17, 2003, the parties filed a Joint Proposed Fina Prehearing Order, which included
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Joint Stipulations of Fact (JSF), Joints Stipulations of Law (JSL), Joint Statement of Disputed Facts, Joint
Statement of Disputed Legd Issues, each party’s find witness and exhibit lists, and Complainant’s
requested remedies and relief.

The Find Prehearing Conference (FPC) was held on April 2, 2003. The Fina Prehearing Order
(FPO) was issued on June 2, 2003, which included the stipulations of fact, disputed factual issues,
dipulations of law, disputed legd issues, Complainant’s requested remedies and relief, Respondent’s
afirmative defenses, the parties’ exhibit lists (indicating the exhibits admitted at the FPC and those not yet
admitted), the parties witness ligts, the date and location of the hearing, and the hearing procedures.
Additiondly, the FPO reflected Complainant’ s position at the FPC that he no longer wished to pursue his
retdiation dam.

The hearing, which took placein San Jose, Cdifornia, began Monday, June 23, 2003, and ended
on Friday, June 27, 2003. Complainant was represented by Phillip J. Griego, Esquire, and Respondent
was represented by Marina C. Tsatdis, Esquire, and Jennifer K. Mathe, Esquire. Complainant called
nine witnesses during his case-in-chief, including himself, and Respondent caled five witnesses during its
case-in-defense. Complainant’s rebuttal case consisted of Complainant’ s testimony.

On June 27, 2003, both parties rested, and the testimonial record was complete at that time. |
issued an Order Closing Evidentiary Record on July 15, 2003. The evidentiary record conssts of the
testimony of the witnesses, the written exhibits received in evidence, the written pleadings filed by the
parties (which includes the stipulations of fact and law and any affidavits attached to pleadings), and the
ordersthat | haveissued inthiscase. Exhibits not received in evidence and testimony that was stricken are
not part of the substantive evidentiary record.

At the close of the hearing, | gave the parties leave to file post-hearing briefs, which were to
address solely the issue of liability, not Complainant’s damages. Leave to file briefs on Complainant's
damages would later be granted, if | found Respondent ligble for aviolation of 8 U.S.C. section 1324b.
Both Complainant and Respondent filed post-hearing briefs on duly 31, 2003. At pages vi through xx of
Respondent’ s brief, Respondent delineated 171 questions of fact. For the reasons discussed later inthis
decison, this wasimproper and pagesvi through xx of Respondent’sbrief aredricken See infraPart VI.

Because the hearing is complete, the evidentiary record has been closed, and the parties post-
hearing briefs have been recaived, this caseisripe for decison as to the remaining unadjudicated issues.
This condtitutes the decision and order of the Administrative Law Judge pursuant to 28 C.F.R. section
68.52.

I[Il.  CREDIBILITY DETERMINATIONS
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Complainant presented nine witnesses in its case-in-chief, including Complainant, and called
Complainant as arebutta witness. Respondent presented five witnesses in its case-in-defense.

Astrid judge, | carefully observed the witnesses as they testified, evaluated their testimony, and
meade credibility determinations with respect to each of thewitnesses. These credibility determinationsare
based both on the substantive content of the witnesses testimony and my careful observation of the
demeanor of the witnesses (including pauses, facid gestures, and body language).

While | have not included specific credibility findings about every witness, | have assessed the
credibility of each witness and those assessments are reflected, at least in part, by the fact findings| have
made in this decison. However, with respect to certain witnesses, some specific findings regarding
credibility are gppropriate and included here.

John Hsieh (Complainant)

While | have credited some of Complainant’s testimony, | rgject his testimony that he did not
receive any verba counsding about his performance. Complainant suggests that he was an exemplary
employee with absolutely no employment performance issues. See, e.qg., Tr. 87:10-22, 97:8-11. He
testified that neither of his supervisors, Chris Smith or Raghu lyer, nor anyone e se with Respondent ever
gpoke to him about improving his performance. 1d. Asisreflected in the findings of fact, | do not credit
this portion of Complainant’s testimony.

Tom Mauro

Tom Mauro is the Human Resources Manager for Respondent’s U.S. Operations and his main
duty isto recruit and hire employees for Respondent’ s U.S. offices. Mr. Maurowasgenerdly acredible
witness, however, he was not very knowledgeable about Complainant’ s employment performance.

Chris Smith

Prior to March 2001, Chris Smith was the Leader of the Computer Services Group for the
Milpitas/SantaClaral ocation and was Complai nant’ ssupervisor whileworking for Respondent. Mr. Smith
was generdly a credible witness. For the most part, he answered questions genuingly and directly. Mr.
Smith candidly admitted that he should have recorded Complainant’s performance problems and his
disciplinary meetings with Complainant. He atributed this omission to being a new manager and not fully
understanding the i gnificance and necessity of keeping adetail ed account of employment issues. However,
| found some of Mr. Smith’s lengthy testimony about Complainant’ s performance issues overinflated and
the parts of histestimony that | credited as believable and rdlevant are reflected in the findings of fact.
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Felix Fong

Felix Fong worked as a contractor for Respondent during Complainant’ s employment. Mr. Fong
was acompletely incredible witnesswhaose testimony wasinterndly inconsstent and who wasevasveand
shifty, if not outright dishonest. Tr. 610. | stated during the hearing that 1 would give no weight to
Mr. Fong'stestimony. Tr. 624-25.

Ravinder Sngh

Ravinder Singh is an H-1B visa holder from India and works as a Unix systems adminigtrator for
Respondent. He was hired by Respondent in July 2000, and began work in the United States in
April 2001. Complainant alegesthat Respondent replaced him with Mr. Singh. Mr. Singh was generaly
acredible witness. Histestimony was candid, spontaneous, and sincere.

Geraldine Jones

Gerddine Jonesis Respondent’s Vice President of Human Resources. Ms. Jones wasgenerdly
a credible witness who appeared to be genuinely disturbed and perplexed by the misstatements made by
Respondent’ s counsdal to the EEOC and OSC.

Greg Sazyk

Greg Stazyk is Respondent’ s Manager of Computer Services. While | have credited some of his
testimony, there are other parts that | have rejected as not credible. On direct examination, he had
obvioudy been “coached” and merely parroted answers to counsel’s very leading questions. He was
evasve in answering questions during cross-examination, Tr. 1195-96, and | had to admonish himto listen
to Complainant’s counsel’ s questions and try to answer them. Tr. 1197. | rgject Mr. Stazyk’ s assertion
that Complainant was sdected for termination because of poor performance, Tr. 1160, 1181,1207,
because thistestimony goes againgt theweight of the evidence. Asthefindingsof fact reflect, Complainant
was selected for termination because of the economic conditions and the need for aRIF. Mr. Stazyk’s
testimony that he was not aware of Mr. Singh’ s proposed salary in the United States and did not compare
the sdaries of Haeh and Singh when making a decison as to who should be terminated, Tr. 1185, is not
believable given the company’ s serious economic Stuation that necessitated the RIF.  Also, | rgect his
testimony that a choice was not made between Hsehand Singh. Tr. 1180. Thistestimony is contrary to
Respondent’ s statement in the Fourth Affirmative Defense and Respondent’ s letters to the EEOC.

Raghu lyer
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Raghu lyer was Respondent's Senior Manager for Product Development until
November 30, 2001. He tedtified by video conference from India, where he now works and lives.
Tr. 1407. Previoudy, Mr. lyer was Engineering Director for SwitchOn, a company acquired by
Respondent at the end of 2000. At SwitchOn, he was Complainant’ s direct supervisor.

Mr. lyer was a very credible witness. He has not worked for Respondent since
November 30, 2001. Tr. 1407. He does own shares of PMC-Sierra stock worth about $5,000, Tr.
1470:19-1471:5, and indicated that he may return to PMC-Serra at some future date, though he was
not in any current discussonswith Respondent. Tr. 1476, 1480. Notwithstanding, histestimony did not
seem to have any particular bias. Mr. lyer answered questions on both direct and cross-examination
forthrightly. He frankly acknowledged that he believed Complainant was better qudified than Mr. Singh
to do Unix systems administration work based on a comparison of their resumes. Mr. lyer did not dlaim
that Complainant misrepresented his skills or expertiseon hisresume.  Tr. 1463, 1479. He also stated
that he did not believe that Complainant’s conduct was insubordinate.  Tr. 1467. Asillustrated by this
testimony, he was candid, and he did not exaggerate. | find that Mr. lyer’s testimony was forthright,
honest, and sincere, and consequently | have given histestimony subgtantid weight.

V. FINDINGSOF FACT
A. Relationship Between SwitchOn and PMC-Sierra

SwitchOn Networks Inc. (SwitchOn) was acquired by PMC-Serrain December 2000. Both
Complainant and Ravinder Singh were origindly hired by SwitchOn. The issue in this case is whether
PMC-Serraengaged in citizenship status discrimination by terminating Complainant, aU.S. citizen, while
retaining Ravinder Singh, an Indian citizen and H-1B visa holder.

B. Before Complainant’s Hiring—Ravinder Singh's Hiring

Ravinder Singhisacitizenof Indiaand of Indian nationa origin. JSF No. 58. Hewasissued an
offer letter on July 4, 2000, for the position of Unix Systems Adminigtrator by SwitchOn Networks India
Pvt. Ltd., awholly owned subsidiary of SwitchOn Networks, Inc. JSF No. 11. He accepted and began
hisemployment with SwitchOnin Jduly 2000. Tr.680:13-681:3 (Bashteen); 896:22-897:1 (Singh); 1423:4-
9 (lyer). CX-R (Mr. Singh's Employee New Hire Form).

When hired by SwitchOn, Mr. Singh had a degree in Advanced Computing from the University
of Lucknow in India, which is the equivalent of a Bachelor’'s degree in Computer Science from a
United States university, and he had a post-graduate diploma in advanced computing. JSF No. 14; Tr.
912:21-913:1 (Singh). CX-E-1 (Mr. Singh’sresume).
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Prior to hiring Mr. Singh, SwitchOn'’s recruiting efforts for a Unix systems administrator were
focused in Cdlifornia, and SwitchOn made no effort to look for candidates in India Tr. 675:12-21
(Bashteen); 1411:23-1412:3 (lyer). Asof May 31, 2000, SwitchOn' srecruiting effortsin Caiforniawere
unsuccessful. Tr. 677:4-10 (Bashteen); 1411:7-11 (lyer).

Prior to being hired by SwitchOn, Mr. Singh wasinterviewed threetimes by SwitchOn employees
for a least one hour each, including his interview with Mr. lyer, Manager of Product Development for
SwitchOn, and was asked about his technical Unix knowledge. JSF No. 12; Tr. 908:12-909:5, 10-17,
912:11-16 (Singh); 1420:22-1421:5 (lyer).

Mr. lyer asked Mr. Singh technica questions about Unix systems and commands, network
adminigration, his previous employment, and the kind of equipment he administered, for the purpose of
making sure that Mr. Singh was capable of doing the job. Tr. 1413:15-22, 1415:16-1416:3, 16-21,
1417:1-10, 21-1418:2 (lyer). Mr. lyer was satisfied with Mr. Singh’ s responses and with hisknowledge
of the serversthat SwitchOn had. Tr. 1416:8-15, 1417:11-18 (lyer).

Mr. Singh told Mr. lyer that he had been administering upwards of forty servers with his current
employer, the Center for Development of Advanced Computing (CDAC). T1r.1418:25-1419:10 (lyer).
SwitchOn was looking for someone who had experience administering severd machines. Tr. 1420:8-15
(lyer). Mr. lyer considered CDAC to be among the leading sources of candidates for Solaris and other
computing knowledge. Tr. 1418:3-10, 14-24 (lyer).

Before interviewing Mr. Singh, Mr. lyer checked with the other individuas who had interviewed
Mr. Singh and received unanimoudy favorablefeedback. Tr. 1420:22-24, 1421:8-18, 1422:4-10 (lyer).
However, it was not until Mr. lyer reviewed Mr. Singh’ sresume and interviewed him face-to-face that he
madethejudgment that Mr. Singh would be ableto perform the functions of the Unix administrator position
in Milpitas and recommended to Asghar Bashteen, Director of Product Development for SwitchOn, that
Mr. Singh should be hired. Tr. 1412:8-17, 1420:16-21, 1421:8-18, 1422:12-16, 1462:1-3 (lyer).
Mr. Bashteen then made the decision to hire Singh. Tr. 680:13-15 (Bashteen).

SwitchOn intended to transfer Mr. Singh to its Milpitas, Cdlifornia location after he obtained an
H-1Bvisa JSFNo. 13; JSUMF No. 5. On August 24, 2000, SwitchOn submitted the Labor Condition
Application(LCA) in support of an H-1B visapetitionfor Mr. Singh towork in SwitchOn’ sMilpitasfacility
as a Unix systems administrator. JSF No. 15; JSUMF No. 4. The LCA, which was signed by
SwitchOn’'s Human Resources Director Paula Stevens, listed the position as Unix Adminigtrator, the rate
of pay range between $53,000 to $98,000 per year, and the prevailing wage rate as $55,402. JSF
No. 16. On September 7, 2000, the Department of Labor certified the LCA for Mr. Singh submitted in
the name of SwitchOn. JSF No. 17; JSUMF No. 8.
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Although SwitchOn applied for the H-1B visaon behdf of Mr. Singh to work asaUnix Systems
Adminigrator prior to the effective date of SwitchOn’smerger with PMC-Sierra, Mr. Singh'’ s petition was
dill pending when SwitchOn merged with Respondent. JSF Nos. 18, 31. Mr. Singh’s H-1B ptition
designated his salary as $70,000 per year. JSF No. 19. Mr. Singh was never employed directly by
SwitchOn Networks, Inc., the Californiacorporation. JSFNo. 24. Mr. Singh’ssdary in Pune, Indiawas
the equivaent of $8,484.74 in the United States. JSF No. 25.

When SwitchOn hired Mr. Singh, it expected to grow aggressively and to increase its computing
gysems. Tr. 676:12-25 (Bashteen); 1409:2-17 (lyer). Indeed, SwitchOn made efforts to hire an
additional sysemsadminigrator in Milpitasafter hiring Mr. Singh, and shortly thereafter hired Complainant.
Tr. 684:19-685:7 (Bashteen).

Mr. lyer was Mr. Singh's primary contact in the United States while Mr. Singh worked in
SwitchOn’ s Pune, India office, and Mr. lyer and Mr. Singh communicated viae-mail gpproximately once
or twice aweek. JSF Nos. 22-23.

C. Complainant’s Hiring

In the summer of 2000, Complainant was working as a senior engineer in network and system
adminigrationat Rapid Stream, Inc., when hisnamewasreferred to SwitchOn, by Intelligence Connection,
arecruitment firm. CX-I-1 (e-mail dated Aug. 17, 2003, from Intelligence Connection to Respondent’s
Human Resources). SwitchOn needed a Unix system adminidrator to maintain its Unix operating systems
in Milpitas, Cdifornia. Tr. 1410:1-4, 1429:7-14 (lyer). Complainant’s resume indicates that he has a
Bachelor’ s degree in Economics and a Master’ s degree in Computer Science. JSF No. 4. Complainant
had over ten years of experience as a Unix systems adminidtrator. Tr. 45:16-24. In August 2000,
Mr. Bashteen and Mr. lyer interviewed Complainant and concluded that he was qudified for the job of
Network Systems Manager at SwitchOn. JSF No. 7; CX-RRR; Tr. 637-639, 645-650 (Bashteen);
1461:16-1462:9 (lyer). SwitchOn paid Intelligence Connection a fee of $25,000 for the referrdl.
CX-LLL; CX-MMM. However, the agreement between I ntelligence Connection and SwitchOn provided
for afull refund of the referrd feeif the employee Ieft within the first ninety days of employment. JSF No.
5; CX-LLL.

On August 25, 2000, Complainant was offered the position of Network Systems Manager with
SwitchOn Networks. JSF No. 2; JSUMF No. 2; CX-J2 (Complainant’'s employment offer letter).
SwitchOn agreed to pay Complainant a base salary of $100,000, plus benefits and stock options.
CX-J-1-2. Complainant commenced hisemployment with SwitchOn on September 11, 2000. JSFNo. 6.
CX-Q (Complainant’s Employee New Hire Form). As Network Systems Manager at SwitchOn,
Complanant was responsble for supporting the computer system environment a SwitchOn's
Milpitas, Cdiforniaoperation, supporting theengineering department, ingtalling software, managing the Unix
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system server and managing the network. JSF Nos. 9-10.

Complainant’s employment was a-will. Tr. 179:10-180:19 (Hseh); 686:7-22 (Bashteen);
815:8-11 (Stevens). CX-J1 (Complainant's employment offer letter); RX-NN-1 (SwitchOn's
Employment, Confidentid Information, Invention Assgnment, and Arbitration Agreement, signed by
Complainant).

Complanant wasbornin Tawan, but isanaturdized United Statescitizen. JISFNo. 1; Tr. 112:25-
113:2, 113:13-14 (Hseh). Both Mr. lyer, who recommended Complainant for hire, and Mr. Bashteen,
who hired Complainant, knew that he was an American citizen. Tr. 56:8-14 (Hsieh); 1427:13-1428:1
(lyer); 690:9-19 (Bashteen). Complainant’ sresume (CX-I-1), and hisEmployment Eligibility Verification
(Form1-9) (CX-L) that he completed for employment for SwitchOn, state he is a United States citizen.
Mr. lyer isof Indian nationa origin, who was working for SwitchOn on aH-1B visa. JSF No. 8.

D. Complainant’s Employment at SwitchOn

Mr. lyer was Complainant’s direct supervisor at SwitchOn. JSF No. 21; Tr. 66:12-13 (Hsieh);
1430:16-18 (lyer). Mr. lyer had daily contact with Complainant at SwitchOn and noticed that therewere
ample problemsthat Complainant could not diagnose and fix on hisown, that he required help from others,
and that he could not understand hel p that was offered, such that Mr. lyer started to think that Complainant
was not as competent as he had thought. Tr. 1430:19-1431:7 (lyer). Onanumber of occasions, Mr. lyer
spoketo Complainant about hisperformancedeficiencies. Tr. 1432:12-19, 1434:10-24,1437:11-14, 19-
22 (lyer).

By December 2000, Mr. lyer felt that Complainant was not demondtrating dl the experience and
expertise that was listed on his resume, that he needed more help than anticipated, that he was
not as technically competent as they would have liked him to be, and that Complainant responded
negatively to requests. Tr. 1438:9-19 (lyer). Mr. lyer told SwitchOn's Director of Human Resources,
Paula Stevens, that he had hoped that Complainant would be able to perform Unix adminigtration work,
but that Complainant had not performed in the way that Mr. lyer had expected. Tr. 733:23-734:2,
751:12-16 (Stevens).

Christopher Smith, who was the Leader of Respondent’ s Computer Services Group in San Jose
until Spring 2002, when he was promoted to the Manager of the Computer Services Group in San Jose,
and is a United States citizen, first met Complainant in the fall of 2000 in preparation for the merger
between SwitchOn and Respondent. Tr. 388:18-24, 389:2-6, 434:24-435:5 (Smith). Thefourth quarter
of 2000 was an extremely busy timefor Mr. Smith, and his Computer Services group had morework than
it could handle. Employeesin hisgroup weretypicaly working fifty to sixty hours per week. Tr. 440:20-
441:1, 441:18-24 (Smith). Because Complainant was not part of hisgroup prior to the merger, Mr. Smith
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worked with Complainant only periodicaly before December 31, 2000. Tr. 68:5-7 (Hsieh); 419:19-21
(Smith).

However, even before the merger, Mr. Smith had some concerns about Complainant’s
performance. Mr. Smith believed that Complainant had caused amgor e-mail system crash because Mr.
Smith checked the log files on the server and confirmed that Complainant was on the machine at the
operativetime. Tr. 495:22-497:5 (Smith). In December 2000, Mr. Smith spoke to Complainant about
his belief that Complainant caused the mgjor email outage. Tr. 451:10-452:2 (Smith).

Greg Stazyk, Respondent’ s Manager of Computer Servicesand Mr. Smith’ ssupervisor, became
aware of the email outage from the user complaints. Tr. 1157:20-1158:1, 1159:7-14, 1160:20-1161:5
(Stazyk). Because it was such a mgor, high-profile outage, Mr. Stazyk had his staff conduct an
investigation to determine the cause of the problem, and received a report after the investigation that
Complainant had been working on the machine and had ingtaled aserver inthe SwitchOn office, resulting
inthe outage. Tr. 1161:6-1162:12 (Stazyk).

Mr. Stazyk cdled Mr. Smith about this incident in December 2000, told him that it was
unacceptable, and directed him to tel Complainant that he was not to make any changes to the emall
serverswithout prior gpprova fromhimor Mr. Smith. Tr. 531:9-532:1 (Smith); 1160:10-19, 1162:17-25,
1164.1-6 (Stazyk). Mr. Smith conveyed Mr. Stazyk’ singtruction to Complainant and told him that hewas
not to make any more unauthorized changes on the server. Tr. 452:18-21 (Smith).

Mr. Smith had little contact with Mr. lyer before the acquisition closed. Tr. 437:3-7 (Smith).
Mr. Smith did not ask about the performance of any of the employeesthat he was acquiring from SwitchOn
prior to the closeof theacquistion. Tr. 446:9-12 (Smith). Mr. Smith and Mr. lyer understood that every
SwitchOnemployeewould becomeemployed by Respondent whentheacquistionclosed. Tr. 437:14-21,
438:18-24, 445:8-10, 693:24-694:10 (Smith); 1438:23-1439:5 (lyer). Mr. lyer did not provide any
negative comments about Complainant’ swork performanceto Mr. Smith prior to the merger of SwitchOn
and PMC-Sierra. Tr. 420 (Smith); 1441:9-18, 1442:8-10 (lyer).

As of December 31, 2000, SwitchOn Networks, Inc. merged with PMC-Serra, Inc. and
SwitchOnNetworks, Inc. ceased to exist asaseparate entity. JSF No. 27. SwitchOn employeesbecame
employees of Respondent following the acquisition. Tr. 694:11-19 (Bashteen); 817:20-25, 820:7-10
(Stevens); 1439:6-10 (lyer). After the merger of PMC-Sierra and SwitchOn, Mr. Singh became an
employee of PMC-Sierra, Inc. (India), awholly owned subsidiary of PMC-Sierra, Inc. JSF No. 29.

E. Complainant’s Employment &t PMC-Serra

Complainant started reporting to Mr. Smith upon the close of the acquidtion. Tr. 182:21-24

10
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(Hseh); 419:14-18, 463:19-23 (Smith); 1458:1-2, 7-9 (lyer); JSF No. 37. Following the merger of
SwitchOnand PM C-Sierra, Complainant wasreclassified asaSystems Adminigtrator, but continued doing
Unix systems administration. JSF Nos. 33, 36.

Mr. Smith’s position during the time that he supervised Complainant was Leader of the Computer
Services Group, and he reported to Greg Stazyk, Manager of Computer Services. Tr. 431:15-432:12
(Smith); 1159:15-17 (lyer).

In early January 2001, Mayur Patel, an employee in Mr. Smith's Computer Services Group,
reported to Mr. Smith that users were dissatisfied with Complainant and were coming to Mr. Patd to fix
things that Complainant did, and that he was upset because he was fedling the brunt of Complainant not
being able to do hisjob. Tr. 497:5-498:8 (Smith); 1074:23-1075:6, 1082:4-7, 1083:7-14 (Patel). Mr.
Patel made the same complaint to Mr. Smith on a second occasion. Tr. 497:11-21 (Smith).

Around January 2001, Mr. lyer conveyed his concerns about Complainant’s performance to
Mr. Smith, provided examples of smpletasksthat Complainant was not able to perform, said that he was
expecting “much better” from someone with Complainant’ s experience, and told Mr. Smith that he should
take note and monitor Complainant’s performance. Tr. 1441:9-1442:10 (lye).

Mr. Smith believed that he should try to correct an employee’ s performance issues through ord
counsgling before placing an employee on probation, and if orad counsding was not successful, then he
would contact human resources. Tr. 368:3-25, 524:4-15 (Smith). Mr. Mauro, who was Manager of
Human Resources, expected that a manager would spesk with an employee with whom he was having
performance issues one-on-one before involving Human Resources. Tr. 297:22-298:2 (Mauro).

On February 12, 2001, Mr. Smith and Mr. lyer discussed Complainant’ s performance problems
withhiminast-down meeting in aconferenceroom.  Tr. 524:16-525:9, 25-526:2 (Smith); 1444:10-25
(lyer). In the February 12, 2001 meeting, Mr. lyer told Complainant that he did not fed that his
employment performance matched his experience level. Tr. 526:15-527:3 (Smith); 1445:1-9 (lyer).
Mr. lyer dso told Complainant that he did not own up to his mistakes, that his reactions were not
acceptable, and that he should take measuresto improve. Tr. 1445:1-9 (lyer).

In the February 12, 2001 meeting, Mr. Smith articulated his concerns to Complainant about his
performance, including theissues he had observed with Complainant’ stroubleshooting skills. Tr. 528:1-12
(Smith). Complainant was defensve and denied that there was a problem, and he amost walked out of
the room because he did not want to hear the feedback. Tr. 527:21-25 (Smith); 1445:20-1446:2 (lyer).

Mr. Smith was anew manager a the time he supervised Complanant, having been promoted into
the pogtion of Leader of Computer Services in the summer of 2000, and did not understand the
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sgnificance of documenting his discussons with Complainant.  Tr. 599:15-600:8 (Smith). Mr. Stazyk
suggested that Mr. Smith put Complainant on aperformance improvement plan and advised him to spesk
withhuman resources, and Mr. Smith agreed. Tr. 367:15-368:25, 534:2-17 (Smith); 1165:5-21 (Stazyk).
Mr. Smith understood that Respondent had a forma probation procedure, and he planned to put
Complainant on probation. Tr. 366:7-25, 386:2-12 (Smith). However, Complainant was not put on
probation or a performance improvement program before the March 2001 RIF. Moreover, he was not
given any written evauation or written warning about his performance. Tr. 74:16-23 (Hseh); 377:2-13
(Smith).

Complainant conceded that he never heard Mr. Smith, Mr. Stazyk, or anybody at Respondent
compliment his performance. Tr. 216:5-16, 217:6-12 (Hsieh). Complainant was never promoted by
SwitchOn or Respondent and did not recelve araisefrom either company. Tr. 182:14-20 (Hseh). As of
March 2001, Mr. Smith had not had any performance issues with any other employee, disciplined any
employee, put any employee on a performance improvement plan or probation, or given any employee a
writtenwarning. Tr. 533:11-534:1 (Smith). Complainant did not know of any instanceinwhich Mr. Smith
counsdled or disciplined any other employee for performance issues. Tr. 215:17-25 (Hsieh).

Althoughtherewere some concernsabout Complainant’ sperformance, and | accept Respondent’s
contention that Complainant’ s performance was not as good as others in the Computer Services Group,
| do not credit Mr. Stazyk’ s testimony that Compl ainant wasterminated because hewasapoor performer.
Tr. 1160:1-12, 1181:7-8, 1207:12-24. In fact, such testimony is contrary to Mr. Smith’s deposition
testimony that Complainant was terminated as part of the overdl reductioninforce, Tr. 417:9-15 (Smith),
and aso goes contrary to Respondent’ s stlatements to Complainant in the termination letter, CX-G-1, and
to Respondent’s statements to EEOC regarding Complainant’s charge of discrimination. CX-C-4;
CX-K-1. Moreover, Respondent has not sought to discredit Complainant’ sassertion that hewasworking
long hours, including evenings and weekends, from January through March 2001 prior to the RIF.  Tr.
77:3-78:1 (Hseh). Mr. Smith tedtified that the Computer Services Group had more than enough work
to kegp dl of hissysemsadministratorsbusy. Tr. 390:8-15, 440:20-441:21, 545:22-546:1 (Smith), and
indeed he needed more, not fewer, Unix adminigtrators. Tr. 417:18-25 (Smith). Thus, itisclear that Mr.
Smith's Computer Services Group was understaffed, and he was seeking more help. Under such
circumgtances, it is expected that an employee might make some mistakes. However, it is telling that
Complanant was not put on probation, was not put on aperformanceimprovement plan, and wasnot given
an unsatisfactory performance evauation or even given awritten warning. If his performance had been as
bad as Respondent now suggests, it ssems strange that none of these occurred. Moreover, | notethat prior
to theMarch 2001 RIF, Mr. Smith did not intend to fire Complainant; and was hopeful that Complainant’s
performance would improve after he put specific stepsinto place with the assistance of human resources.
Tr. 386:2-12, 546:6-18, 549:21-25 (Smith); CX-RR (e-mail from Mr. Smith to Mr. Bashteen and
Mr. Shukla dated February 2, 2001).

12
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F. Mr. Singh’'s Employment &t PMC-Serra

The Immigration and Naturaization Service gpproved Mr. Singh’s petition for an H-1B visato
work for SwitchOn on or about January 16, 2001. JSF No. 38; JSSUMF No. 12.

On March 5, 2001, Mr. Smith wrote an e-mail to Paula Stevens, describing the need for a Unix
systems administrator in the Computer Services group at Respondent’s Milpitas location.  JSF No. 40.
Mr. Smith understood that Mr. Singh had been hired by SwitchOn to be a Unix systems administrator in
SwitchOn's Milpitas site and that he was awaiting gpprova of his visa to relocate to the Milpitas office.
JSF No. 32; Tr. 438:8-24, 439:15-25 (Smith); 1440:2-10 (lyer); CX-RR (e-mails between Mr. Smith,
Mr. Bashteen, and Mr. Shukladated February 1-2, 2001), CX-TT (e-mail from Mr. lyer to Ms. Stevens,
Mr. Shukla, Mr. Bashteen, and Mr. Smith dated January 18, 2001).

In late February or early March 2001, Mr. Smith conducted atechnicd interview of Mr. Singh to
help determine his dbilities as a Unix systems adminidrator. Tr. 551:16-552:4 (Smith); 904:16-905:5,
916:21-917:5 (Singh). Mr. Smith asked Mr. Singh very detailed technical questions about Unix systems
adminigrationand Mr. Singh knew theanswers. Tr. 552:5-13 (Smith); 915:17-916:9 (Singh). Mr. Smith
fdt comfortablewith how Mr. Singh articulated himsdlf, how quickly he gavetheanswers, and hisfamiliarity
with the information, and was confident that Mr. Singh would be able to perform the Unix adminigtration
tasks. Tr. 552:20-553:13 (Smith); 917:6-14 (Singh).

On or about March 16, 2001, Mr. Singh obtained an H-1B visa stamp permitting him towork in
Milpitas, California, for Respondent. JSFNo. 39. Prior tothe March 2001 RIF, Mr. Smith checked with
Mr. Singh’'s manager in India, Mr. Shukla, and recelved favorable feedback about Mr. Singh.  Tr.
412:14-24, 553:24-554:1 (Smith). Also, prior to the March 2001 RIF, Mr. lyer had recommended
Mr. Singh to Mr. Smith. Tr. 440:16-19, 553:14-23 (Smith). Mr. lyer told Mr. Smith that the reason why
SwitchOn hired Mr. Singh and planned to bring him to Milpitas was because he was a qudified
administrator. Tr. 440:16-19 (Smith). Indeed, Mr. Smith had not received negative feedback about
Mr. Singh from any source. Tr. 554:3-5 (Smith).

Mr. lyer did not express concern about Mr. Singh’s performance to Mr. Smith, nor did Mr. lyer

have any reason to be dissatisfied with Mr. Singh'swork. Tr. 1425:25-1426:6, 1440:18-1441:2 (lyer).

Mr. lyer had received positive feedback about Mr. Singh from Subodh Shukla, who was Mr. Singh's

manager in India, and conveyed that information to Mr. Smith. Tr. 1426:2-6, 1440:23-1441:8 (lyer).

Mr. Smith had no concern that there would not be enough work for his group when Mr. Singh arrived.
Tr. 440:20-441:1 (Smith).

Complainant did not provide any evidence about Mr. Singh's work performance or whether
Mr. Singh’s performance was better or worse than hisown performance. Tr. 132:16-25 (Hsieh). Indeed,

13
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Complainant acknowledged that he does not have any evidence that Mr. Singh was a poor performer.
Tr. 131:25-132:3, 12-15 (Hsieh).

G. Respondent’ s Reduction in Force and Complainant’s Termination

Prior tothe RIF in March 2001, Respondent implemented cost cutting measures, including closing
itsopenjob requistions, indituting ahiring freeze, and freezing capital expenditures. Tr. 308:5-13 (Mauro);
443:14-444:7 (Smith); 670:12-18 (Bashteen); 1171:16-1172:3 (Stazyk). In March 2001, Respondent
determined that it had to reduce its headcount in order to reduce operating expenses, due to its
deteriorating financia condition, JSF No. 41, and therefore decided to conduct aRIF. Tr. 1146:16-25
(Jones). Because Respondent was going to reduce the size of its employee population and design
community, it decided that it so had to reduce its support groups, including information technology.
Tr.1107:12-23,1109:21-1110:8, 1144:22-1145:4 (Jones). Therewasno decision by theexecutiveteam
to use citizenship as a factor in the sdection of employees for termination, nor did the executive team
communicate that citizenship was afactor that managers should consider. Tr. 1138:6-17 (Jones).

On March 15, 2001, Greg Stazyk learned that there was going to be a RIF and was tasked with
sl ecting candidates from the Computer Services Group for termination. Tr. 1159:24-1160:2, 1170:1-18
(Stazyk). Mr. Stazyk wastold by hissupervisors, Greg Aasen and Ken Huckell, that he needed to reduce
ten percent of hisfull-time employees and dl of his contractors, although Stazyk developed an dternative
plan for a more limited reduction that ultimately was gpproved. Tr. 1172:4-18 (Stazyk). Mr. Stazyk
seected Allentown, Pennsylvania, and the San Jose ares, including Santa Clara and Milpitas, asthe Sites
in which the reductions in the Computer Services Group would occur. Tr. 1174:3-14 (Stazyk).

Mr. Stazyk decided to make reductionsin the San Jose Computer Services Group because some
of Respondent’s deegpest cuts were being made in San Jose, and the reductions in Computer Services
would have to be proportional. Tr. 1173:19-1174:2, 15-17 (Stazyk). On March16, 2001, Mr. Stazyk
told Mr. Smith that Respondent was going to engage in a RIF and ingtructed him to terminate the
contractor, Felix Fong, and to select one employee from his Computer Services Group for inclusoninthe
RIF. JSF No. 42; Tr. 398:8-11, 424:13-425:4, 508:14-24, 534:23-536:13 (Smith); 1170:12-23,
1174:24-1175:6, 1176:14-19 (Stazyk). Asof March 16, 2001, Mr. Smith’s Computer Services Group
congsted of nine employees—Chris Smith, Steve Daniels (Sr. Systems Adminigtrator), Lester Kossow (S
Unix SystemsAdminigtrator), MikeZdle(SysemsAdminigrator), MikeGrubb (Desktop Support), Mayur
Patel (SysemsAdminigtrator), Nigd Turner (SystemsAdminidrator), Rick Smith (SystemsAdminigrator),
and Complainant (Systems Administrator)—and one contractor, Felix Fong, and Mr. Smith knew that
Ravinder Singh (Unix Systems Adminigtrator) would bearriving in the United States and would beworking
inthe Computer ServicesGroup. Tr. 538:23-539:19 (Smith); CX-A (organizational chart of Respondent’s
Computer Services Group).
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Thus, the reduction in the Computer Services Group was part of an overal reduction at the
San Jose gites, resulting from a cutback in costs and projects. Tr. 536:24-537:4 (Smith); 1211:15-20
(Stazyk). Mr. Stazyk suggested to Mr. Smith that Complainant was the most obvious candidate to
eliminate because of performanceissues. Tr. 402:1-7, 537:16-538:2 (Smith); 1175:8-13, 1176:20-22,
1177:24-1178:1, 14-17,21-1179:2, 1181:16-23 (Stazyk). Mr. Stazyk allowed Mr. Smith to think about
the decison of whom to terminate from the Computer Services Group over the weekend and get back to
Mr. Stazyk on Monday with his find decison. Tr. 538:8-12 (Smith); 1175:8-13, 1176:20-1177:1,
1179:12-17 (Stazyk). Mr. Stazyk did not have any indication that any other employee in the San Jose
Computer Services Group had any performanceissues, or that there were any problemswith Mr. Singh's
performancein India  Tr. 1179:18-1180:8. (Stazyk).

Onthebasis of his education and experience, Complainant was more quaified than Mr. Singh.
CX-SSS (Comparison of Hsieh and Singh); CX-I-1-4 (Resume of John Hseh); CX-E-1-4 (Resume of
Ravinder Singh). Indeed, Mr. lyer candidly admitted that based on the interviews and a comparison of
their respective resumes, he believed that Mr. Hseh was more qudified to perform Unix systems
adminigration work. Tr. 1479:12-19. Mr. Smith did not know Complainant’s educationa background
or how many years of experience Complainant had working as a Unix adminigtrator. Tr. 86:1-87:1
(Hseh); 413:3-7, 444:14-19 (Smith). However, a the time that Mr. Smith selected Complainant for
termination, hewasthe only onein the Group about whom Mr. Smith had received complaints. Tr. 543:8-
16 (Smith). At the time that Mr. Smith sdected Complainant for termination, Mr. Smith fet that the
performance of everyone esein his group was above satisfactory, and had no doubts or concerns about
their skills or ahility to perform their respongbilities. Tr. 543:17-22, 554:18-25 (Smith).

Mr. Smith had reviewed Mr. Singh's resume prior to selecting Complainant for termination.
Tr. 407:4-13, 548:3-549:2 (Smith); RX-K-1-6 (an e-mail to Mr. Smith dated February 1, 2001, with
Mr. Singh's resume attached). Mr. Singh’ sexperiencein alarge-scae Unix environment maintaining large
numbers of servers impressed Mr. Smith because that was smilar to the Respondent’s computer
environment. Tr. 549:3-20 (Smith); CX-E-1-3 (Mr. Singh's resume). Mr. Smith anadlyzed the relative
scope and experience for Complainant and Ravinder Singh, and ultimately decided to terminate
Complainant. Answer at 4-5 (Fourth Affirmative Defense); CX-NNNN-2, 3, 6 (Respondent’ sresponse
to Complainant’s second set of interrogatories). Mr. Smith had Mr. Singh’s resume, feedback from two
managers whose opinions he trusted, and his own telephone interview of Mr. Singh, dl of which indicated
that Mr. Singh was a competent systems administrator, and he had no indication that Mr. Singh would not
be agood performer. Tr. 554:18-555:5, 14-18 (Smith). At the time of the March 2001 RIF, Mr. Smith
did not know what Mr. Singh was paid in India or what he would be paid when he arrived in the
United States, and did not know whether he would be paid more or lessthan Complainant. Tr. 554:6-17.
Mr. Smith selected Complainant for termination in the RIF because Mr. Smith was not having problems
with the performance of anyone ese in his Group, had positive reports about Mr. Singh, and Mr. Smith
had concerns about Complainant’ swork performance. Tr. 542:19-543:7, 556:7-11 (Smith). On March
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19, 2001, Mr. Smithtold Mr. Stazyk that he had sel ected Complainant for termination. Tr. 508:21-509:6,
556:12-16 (Smith); 1180:24-1181:5 (Stazyk). Complainant was terminated from employment with
Respondent as part of a RIF on March 26, 2001. JSF No. 44, JSUMF No. 15.

With respect to the citizenship of the employees in Mr. Smith’'s Computer Services Group,
Complainant John Hs eh, ChrisSmith, Lester Kossow, Steve Daniels, Mike Zelle, Mike Grubb, and Mayur
Patd were U.S. citizens, Nigd Turner was a citizen of the United Kingdom; Rick Smith was a Canadian
dtizen; and Ravinder Singh, who had not yet arived in the United States, was a citizen of India
Tr. 540:15-16 (Smith); 840:9-842:13 (Stevens). Asof March 2001, Mr. Smith knew that Mr. K ossow,
Mr. Zdle, and Mr. Grubb were U.S. citizens, and he knew tha Rick Smith, and Ravinder Singh were not
U.S. dtizens Tr. 539:25-540:20 (Smith). Mr. Smith never asked Complainant his citizenship. Tr.
118:25-119:6 (Hseh). Neither Mr. Bashteen nor Mr. lyer ever discussed Complainant’ s citizenship with
Mr. Smith or Mr. Stazyk. Tr. 694:20-695:2 (Bashteen); 1459:4-14 (lyer). Complainant never showed
Mr. Smith or Mr. Stazyk his passport, his I-9 form, or his resume. Tr. 119:7-14, 120:6-17 (Hseh).
Moreover, English is not Complainant’ s native language, and he sometimes spoke Chinese at work. Tr.
113 (Hsieh).

Mr. Smith did not make negative remarks about U.S. citizens. Tr. 121:8-10 (Hseh); 695:3-5
(Bashteen); 1076:11-1077:3 (Patd); 1459:19-21 (lyer). Mr. Smith did not consider Complainant or
anybody’ s citizenship in deciding who to terminate in the reduction in force. Tr. 542:3-5; Tr. 543:23-
544:8, 555:19-21 (Smith).

Although Mr. Stazyk could have vetoed Mr. Smith’s selection of Complainant for the RIF,
Mr. Stazyk considered Complainant the obvious candidate for termination and saw no reason to disagree
with Mr. Smith’schoice. Tr. 1181:24-1182:8 (Stazyk). Mr. Stazyk then recommended to Ken Huckell,
Greg Aasen, and Teri McNaughton that Complainant should be the employee from the San Jose I T group
to be terminated in the RIF and his recommendation was accepted. Tr. 1182:9-15, 21-22, 1186:2-11
(Stazyk); CX-HH (e-mail from Greg Stazyk to Greg Aasen, Teri McNaughton, and Ken Huckell dated
March 21, 2001). Mr. Stazyk prepared his Headcount and Expense Reduction Plan on March 19 or 20,
2001, before he had any notice that Complainant would be making any clam against Respondent. Tr.
1186:5-19, 1187:19-1188:17 (Stazyk).

Neither Mr. Bashteen, Ms. Jones, Mr. Mauro, or Ms. Stevens had any role in selecting
Complainant for termination in the March 2001 RIF. Tr. 696:3-5, 9-11 (Bashteen); 1108:23-1109:1,
1112:10-13 (Jones); 260:16-17, 307:19-25 (Mauro); Tr. 822:6-9, 823:8-10, 824:10-13 (Stevens). Ms.
Jones did not know Complanant before he wasterminated, had not heard of him, and wasnot familiar with
his performance. Tr. 1112:2-6 (Jones). Mr. lyer did not play any role in sdecting any employee for
termination in the March 2001 RIF, was not consulted regarding Complainant’s termination, and never
asked anyone to terminate Complainant. Tr. 1460:2-9 (lyer).
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Neither Mr. lyer nor anyone e se from SwitchOn ever told Mr. Smith that Complainant had been
hired with the intent that hewould befired as soon asMr. Singh received hisvisa. Tr. 546:19-23 (Smith).
Mr. Smith was never asked to terminate Complainant as part of acongpiracy with SwitchOn. Tr. 546:24-
547:2 (Smith). Mr. Smith was never concerned that there was insufficient work in the Group to keep Mr.
Singh and the other sysems administratorsbusy. Tr. 545:22-546:1 (Smith). Mr. Smith did not have any
plans to replace Complainant with Mr. Singh.  Tr. 546:2-5, 550:1-3 (Smith); CX-RR (e-mail from Mr.
Smith to Mr. Bashteen and Mr. Shukla dated February 2, 2001). Indeed, as of February 2, 2001, Mr.
Smith planned to have Complainant and Mr. Singh assst with the move to Misson Towers, which was
expected to take place in the summer of 2001. Tr. 550:4-551:8 (Smith); CX-RR (e-mail from Mr. Smith
to Mr. Bashteen and Mr. Shukla dated February 2, 2001).

Respondent’ sexecutive team madethe decis on toinform the empl oyeeswho would beterminated
inthe March 2001 RIF, that their terminations were the result of business conditions and were no fault of
their own, because they wanted to help the employees obtain new employment and because the RIF was
in fact necessitated by business conditions. The local managers were informed that this was the message
they were supposed to convey to the employees who were being terminated. Tr. 1110:19-1111:18
(Jones). Thetermination | etter provided by Respondent to Complainant, whichwassigned by TomMauro,
Manager of Human Resources, states in the first paragraph that “1 wish to confirm that the termination of
your employment is solely the result of business needs and that it is not related to any dissatisfaction with
your work.” JSF No. 45; CX-G-1. However, thisletter was aform letter drafted by human resources
personnel and was not intended to address the specific reasons for each individual employee’ sincluson
intheRIF. JSF No. 47; Tr. 1115:2-5 (Jones). Mr. Smith and Mr. Stazyk did not see Complainant’s
termination|etter prior to Complainant’ stermination, did not play any rolein drafting it, were not consulted
by anyone with regard toitscontent, and did not Sgnit. JSF No. 48; Tr. 311:25-312:2 (Mauro); 565:2-
16 (Smith); 1116:4-7, 18-21 (Jones); 1190:15-1191:5 (Stazyk). Over ten percent of Respondent’s
overdl employee population was terminated in the March 2001 RIF, amounting to the termination of 205
employees out of the total population of 1736 in March 2001. JSF No. 49. In the Computer Services
Department, seven of the eight remaining employees were United States citizens. JSF No. 51.

In addition to the written |etter, Respondent’ s human resource group in Canada aso prepared a
written script for managers to read to those who were being terminated inthe RIF. Tr. 1117:1-9 (Jones).
The script was not intended to address the reason for each individua employee' s sdlection for termination.
Tr. 1117:14-17 (Jones). Mr. Smith did not play any rolein preparing the script that he was given to reed
in the March 2001 RIF, nor was he consulted about its content. Tr. 557:11-24 (Smith); 1117:10-13
(Jones). Ininforming Complainant that he was being terminated, Mr. Smith read the script, but skipped
the portion that said the decision was not based on Complainant’s performance, because Mr. Smith did
not believe that lineto betrue. Tr. 558:5-14 (Smith).

Prior to the RIF, Respondent’ s human resources personnel were not cognizant of Complainant’s
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performance or the specific reasonsfor inclusoninthe RIF. Asof March 26, 2001, Ms. Stevens had not
spoken with anyone about the reason why Complanant had been sdected for termination.
Tr. 824:22-825:3 (Stevens); 1191:6-17 (Stazyk). Ms. Stevens never supervised Complainant, never
worked with him, and had no knowledge of the qudity of hiswork performance. Tr. 825:4-12 (Stevens).
Ms. Stevensnever heard anyone at SwitchOn or Respondent expressany preferencefor H-1B candidates
or employeesover U.S. citizens. Tr. 813:24-814:6 (Stevens). Mr. Mauro wasnever told that citizenship
had anything to do with the sdlection decisons. Tr. 308:1-4 (Mauro).

H. Post-RIF Events

After the March 26, 2001 RIF, Respondent’ s Milpitas Site closed, al of the Computer Services
employees from that site moved to Respondent’s Santa Clara facility. JSF No. 54. Out of the 281
employees remaining in Respondent’ s Santa Claralocation after the March 26, 2001 RIF, more than two
thirds (247 employees) were U.S. citizens. JSF No. 50. After the RIF, Respondent till required the
continuing services of an individua who specidized in the management of the Unix systems environmertt.
JSF No. 53.

When Complainant protested his layoff to Respondent’s Human Resources department, on or
about March 28, 2001, human resources manager Paula Stevens consulted with Ms. Jones and then e-
mailed Complanant: “[t]his was a business decision based on a number of factors and not a reflection of
how we fed about you or your contributionsto PMC.” JSF No. 46; CX-HHHH-45. Ms. Stevensdid
not discussthe e-mail response that she sent to Complainant with Mr. Smith or Mr. Stazyk before sending
it, nor did Geri Jones consult with Mr. Smith or Mr. Stazyk before she responded to Ms. Stevens. JSF
No. 46; Tr. 832:12-833:8 (Stevens), 1121:12-20 (Jones); 1191:6-17 (Stazyk).

In April 2001, Mr. Singh arrived in the United States. JSF No. 56. Mr. Singh assumed
goproximately eighty-five percent of Complainant' swork. Tr. 400:21-23 (Smith). Asof June 25, 2003,
Mr. Singh continuesto work for Respondent. Tr. 896:4-5 (Singh). No new employee hasbeen hired into
Respondent’ s Computer Services Group worldwide since Complainant’s termination, nor are there any
plansto hireanyone. Tr. 565:17-22, 566:6-11 (Smith); 843:5-11 (Stevens); 1190:11-14 (Stazyk); JSF
No. 55.

Any fact findings proposed by either party that have not been adopted or incorporated herein are
expressly rejected.

V. DISCUSSION AND LEGAL ANALYSIS

An employer may not terminate a “protected individud” because of the individud’s citizenship
gatus. 8 U.S.C. § 1324b(a)(1)(B) (2003). In employment discrimination cases, the complainant must
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edtablish a prima facie case of discrimination; then the respondent must articulate some legitimate,
nondiscriminatory reason for the chalenged employment action; and, if the respondent does so, the
complainant must show by a preponderance of the evidence that the respondent’ sreason is untrue and the
respondent intentionaly discriminated againg the complainant. See Bendig v. Conoco, Inc., 9 OCAHO
1077 (2001), 2001 WL 1754725, at *5 (OCAHO), Wisniewski v. Douglas County Sch. Dist., 1
OCAHO 153, 156-57 (1988); s=e generdly Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133,
142-43 (2000). Although the burdens of production shift between the complainant and the respondent,
the burden adways remains on the complainant to persuade the Court that the respondent intentiondly
discriminated againgt the complainant. Reeves, 530 U.S. at 143 (emphasis added).

In addition to United States Supreme Court and OCAHO precedent, because this case arises
under the jurisdiction of the United States Ninth Circuit Court of Appeds (Ninth Circuit), the case law of
that Circuit is authoritetive in this case.

A. Prima Facie Case

To demongtrate a prima facie case of citizenship discrimination, a complainant must introduce
evidence that givesrise to an inference of unlawful discrimination. Washington v. Garrett, 10 F.3d 1421,
1433 (9th Cir. 1993). Traditiondly, a complanant establishes a prima facie case of citizenship
discrimination by aleging and demondtrating that: (1) he belongs to a class protected by 8 U.S.C.
section 1324b, (2) he was qudified for the job, (3) he suffered an adverse employment action, and (4)
there was digparate treatment fromwhich the Court may infer acausa relaionship between his protected
datus and the adverse employment action. See generally Lee v. Airtouch Communications, 6 OCAHO
891, 902 (1996), 1996 WL 780148, at *9 (OCAHO), Wisniewski, 1 OCAHO at 157 (1988), dting
generdly McDonndll Douglas Corp. v. Green, 411 U.S. 792, 802 (1973).

However, the Ninth Circuit has developed a variation of the traditiond prima facie case when a
plantiff dlegestha a RIF hasbeen carried out in adiscriminatory manner. To establish aprimafacie case
of employment discrimination in thissituation, aplaintiff must show that: (1) he belongsto aprotected class,
(2) he was terminated fromajob for which hewas qudified; and (3) othersnot in his protected classwere
treated more favorably. Washington, 10 F.3d at 1434 (race discrimination RIF case), cited in Coleman
V. Quaker Oats Co., 232 F.3d 1271, 1281 (9th Cir. 2000) (age discrimination RIF case).

Complainant has demonstrated a prima facie case of employment discrimination because he has
shown that he belongs to a protected class, he was discharged from ajob for which hewasqudified, and
that others not in his protected class were treated more favorably.

1 Complainant Belongs to a Protected Class
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Under 8 U.S.C. section 1324b, a“ protected individua” means, among other things, an individua
who isacitizen of the United States. 8 U.S.C. § 1324b(a)(3)(A) (2003).

The parties have stipulated that Complainant is a citizen of the United States. JSF No.1.

Thus, Complainant has satisfied thefirgt prong of his primafacie case because heisacitizen of the
United States and a protected individua within the meaning of 8 U.S.C. section 1324b.

2. Complainant Was Terminated from a Job For Which He Was Qudified

The parties have stipulated that Respondent terminated Complainant on March 26, 2001. JSF
No. 44.

In the Ninth Circuit, demonstrating employment qudifications requires both a showing that a
complainant had the background and experience for the job and that the complainant was performing the
job in asatisfactory manner. Margolisv. Tektronics, 44 Fed. Appx. 138, 140, 2002, WL 1787999, at
*1-2 (9th Cir.) (unpublished) (sex discrimination case), see also Nidds v. Schindler v. Elevator Corp.,
113 F.3d 912, 917 (9th Cir. 1997) (age discrimination case), Messick v. Horizon Indus., Inc., 62 F.3d
1227, 1229 (9th Cir. 1995) (age discrimination case).

Complainant has shown that hewas quaified for the job he held with Respondent because he had
both the requisite background and experience for the job, and aso has shown that he was performing the
jobinasatisfactory manner. Complainant’ sresumeindicatesthat he had aBachelor’ sdegreein economics
and aMaster’s degree in computer science, as well as over ten years of experience as a Unix systems
adminigtrator. Complainant washired asaUnix systemsadministrator by SwitchOn because Mr. Bashteen
and Mr. lyer concluded he was qudified for the job after reviewing his resume and asking him a number
of technicad questions. In fact, on the basis of his education and experience, Complainant was more
qudified than Mr. Singh. Mr. lyer, the person who hired both Complainant and Mr. Singh, candidly
testified that Complainant was more quaified than Mr. Singh to perform Unix systemsadminisiration based
on acomparison of their resumes.

Additiondly, Complainant was performing his job with Respondent in a satisfactory manner.
Complainant was not given an officid employment performance evauation during his employment with
ether SwitchOn or Respondent. Nor was Complainant given any sort of written, documented performance
warning, discipline, assessment, or appraisal while employed by SwitchOn or Respondent. Complainant
was not placed on probation or a performance improvement plan while working for SwitchOn or
Respondent. Although Complainant wasnot performing asMr. lyer or Mr. Smith had expected based on
the credentids listed on his resume, Complainant would not have been fired on March 26, 2001, but for
Respondent’ sRIF. Thereisenough evidencefor meto conclude that, athough there were some concerns
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about Complainant’ s performance, and athough he was not performing his job in an exemplary manner,
Complainant was performing his job satisfactorily at the time of the RIF. Complainant has shown that he
was qudified for his job with Respondent by establishing that he had the requisite background and
experience and he was performing the job in a satisfactory manner.

In its post-hearing brief, Respondent argues that Complainant has not demonstrated that he was
qudified for the job because he failed to show that he was “satisfying PMC-Sierra's performance
expectations.” Resp't' sBrief at 1. However, according to Ninth Circuit case law, Complainant does not
have to establish that he was meeting the employer’ s expectations to satisfy the second prong of hisprima
fadie case. Aspart of demongtrating that he was qudified, Complainant must show that he wasperforming
satidactorily. Oneway to demongrate that a complainant was performing satisfactorily isto show that he
was meeting an employer’ s expectations, however the Ninth Circuit has not prescribed that asthe sngular
way a complainant may show he was performing hisjob in a satisfactory manner. See Messick, 62 F.3d
at 1229, Margalis, 2002WL 1787999, a *2. Thus, it isnot necessary that Complai nant show that he was
meeting Respondent’ s expectations to satisfy the second prong of his primafacie case.

Thus, Complai nant has met the second prong of his primafacie case because he has demonstrated
that he was terminated for ajob for which he was qudified.

3. Others Not in Complainant’s Protected Class Were Treated More Favorably

H-1B visa holders are not citizens of the United States, nor are they protected by 8 U.S.C.
section 1324b. 8 U.S.C. § 1324b(a)(3)(A-B) (2002).

A complainant who wasterminated may show that personsoutside hisprotected classweretrested
more favorably because they were retained by the employer. Washington 10 F.3d at 1434 (finding
favorable trestment when a white manager was retained to take over a terminated African American
plantiff’sposition), see dso Margalis, 2002 WL 1787999, a * 2 (unpublished) (finding favorabletreatment
when mae managers a femae plaintiff’sleve were retained while she was terminated).

Complainant, a citizen of the United States and member of a protected class under 8 U.S.C.
section 1324b, was terminated on March 26, 2001. Complainant was a Systems Adminigtrator for
Respondent, whose duties included performing Unix systems adminigration. Three members of the
computer services group who were not United States citizens were not terminated by Respondent: Nigel
Turner, acitizen of the United Kingdom, Rick Smith, a Canadian citizen, and Ravinder Singh, an Indian
citizen and H-1B visaholder. At the time of Complainant’s termination, Mr. Turner and Mr. Smith held
the position of Systems Administrator, and Mr. Singh held the position of Unix Sysems Adminigrator. In
fact, Mr. Singh continuesto work asaUnix Systems Administrator for Respondent and he assumed about
eighty-five percent of Complainant’s work after his termination. Thus, three other employees, not in
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Complainant’ sprotected class, who performed thesameor very similar job functionsas Complainant, were
retained, while Complainant was terminated.

Further, Respondent admitted that Mr. Smith andlyzed the relative scope and experience for
Complainant and Mr. Singh prior to Complainant’s termination, and ultimately decided to terminate
Complainant. Answer at 4-5; CX-NNNN-2, 3, 6. Thus, not only wasMr. Singh treated more favorably
than Complainant, but Mr. Smith conscioudy chose to retain Mr. Singh, an H-1B visa holder, over
Complainant, aU.S. citizen.

Complainant has established the third prong of his prima facie case by showing that others not in
Complainant’s protected class were trested more favorably.

Because Complainant has shown that he was a member of a protected class, was terminated for
apogtion for which he was qudified, and others not in his protected class were treated more favorably,
he has demongtrated a prima facie case of citizenship status discrimination.

B. Legitimate Nondiscriminatory Reason

Because Complainant hasdemonstrated aprimafacie case of citizenship discrimination, the burden
of production shifts to Respondent to articulate a legitimate nondiscriminatory reason for Complainant’s
discharge. Wisniewski, 1 OCAHO at 153, 156-157, Reeves, 530 U.S. at 142. Respondent bears the
burden of production, not persuasion, and this burden can involve no credibility assessment. Reeves,
530 U.S. at 142.

Respondent has articulated a generad RIF and Complainant’s performance as the reasons for
Complainant’ stermination. A generd RIF and anemployee’ sperformancearelegitimatenondi scriminatory
reasons for terminating an employee. Coleman, 232 F.3d 1271, 1282, see aso Aragonv. Republic Siver
State Disposal, Inc., 292 F.3d 654, 660-661 (9th Cir. 2002) (holding that both seasonal downturn and
anemployee sperformance problemsarelegitimate nondi scriminatory reasonsfor termination); Nidds, 113
F.3d at 918 (holding that a downturn in work requiring layoffsis alegitimate nondiscriminatory reason for
terminating an employee).

The parties have stipulated that Complainant was terminated as part of a RIF that Respondent
implemented on March 26, 2001. JSF No. 44. The parties have further stipulated that this was a
widespread and general RIF, in which Respondent laid off ten percent of its employee population,
amounting to 205 employees. 1d. Additiondly, Mr. Smith, Mr. Stazyk, and Mr. lyer testified that they
believed that Complainant had some employment performance deficiencies. Mr. Smith testified that hedid
not have any performance issues with the other employees of his group, including Mr. Singh. Tr. 533:24-
534:1, 542:19-543:22, 553:14-554:5. Mr. Smith considered the performance of the other members of
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his Computer Services Group above satisfactory. Tr. 543:17-19. Thus, Respondent has produced
uffident evidence to support its assertion that Complainant was terminated because of ageneral RIF and
because of concerns about hiswork performance. In its post-hearing brief, Complainant does not dispute
that Respondent articulated a legitimate nondiscriminatory reason.

Respondent has met its burden of production and has articulated |egitimate nondiscriminatory
reasons for Complainant’ s termination.

C. Pretext

Because Respondent has met its burden of production and asserted alegitimate nondiscriminatory
reason for Complainant’s termination, a presumption of discrimination drops away. Nidds, 113 F.3d at
917. The burden of production is now shifted to Complainant to show, by a preponderance of the
evidence, that Respondent’ s proffered reason for the dischargeis pretext for intentiond discrimination. 1d.
at 918; see also Reeves, 530 U.S. at 2106.

Complainant may show pretext either directly, by demongtrating that adiscriminatory reason more
likdy motivated the employer, or indirectly, by showing that the employer's proffered explanation is
unworthy of credence. Chuangv. Univ. of Cal. Davis, Bd. of Trustees, 225 F.3d 1115, 1123-24 (Sth Cir.
2000). Fundamentaly different judtifications for an employer’s action may suggest that neither of the
reasons proffered was the true reason. Washington, 10 F.3d at 1434. A complainant may rely on
circumgantiad evidence when showing pretext, however it must be specific and substantid. Villiaimo v.
Alohaldand Air, Inc., 281 F.3d 1054, 1062 (9th Cir. 2002).

However, disproof of respondent’s proffered justification does not compel judgment for
complainant. Reeves, 530 U.S. at 146-47. The factfinder must believe complainant’s explanation of
intentiondl discrimination, evenif acomplainant disprovesarespondent’ s proffered judtification. 1d. There
are ingtances when, although a complainant has satisfied his prima facie case and “set forth sufficient
evidenceto regject the [respondent]’ s explanation, no rationa factfinder could conclude that the action was
discriminatory.” Id. at 147.

1 Complainat Has Not Directly Shown Pretext Because He HasNot
Demongtrated That a Discriminatory Reason More Likely Mativated Respondent

Complainant has not produced any direct evidence of Respondent’ s discriminatory motive, or any
direct evidence that a discriminatory reason more likely motivated Respondent to terminate Complainant
than its proffered reasons. Complainant has not shown that Respondent or any of itsemployeesheld any
animusor preudiceagangt American citizens. SeeinfraFindingsof Fact pp. 14-15. Nor has Complainant
demonstrated that Respondent or any of its employees behaved in such a manner that would suggest that
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they favored citizens of other countries over American citizens. See Goberman v. Washington County,
2001 WL 34045881, at *6 (D. Or.) (holding that no direct evidence of pretext was shown because there
was no evidence that the employer’ s decison-makers “ made any comments, however remote, that might
evidence discrimination....”); see, e.q., Chuang, 225 F.3d at 1128-29 (holding therewas direct evidence
of pretext for nationa origin discrimination when adecison-maker referred to the plaintiffsas* two Chinks’
and told them they “ should pray to their Buddhafor help” becauseit plainly showed discriminatory motive).
Thus, Complainant has not directly shown pretext. Moreover, in his post-hearing brief, Complainant does
not argue that he has produced any direct evidence of pretext. Complainant’s Brief at 42.

2. Complainant Has Not Indirectly Shown Pretext Because He Has Not Shown That
Respondent’ s Proffered Explanations Are Unworthy of Credence

Complainant argues that he has shown pretext indirectly by demondrating the Respondent’s
proffered explanations for Complainant’ stermination are unworthy of credence. Complainant argues that
Respondent gave “several unsubstantiated reasons for selecting Complainant for lay off” and “shifted
explanations during the course of thistrid.” Complainant’s Brief at 42.

Fundamentdly different judtifications for an employer’s action may suggest that neither of the
reasons proffered was the true reason. Washington, 10 F.3d at 1434. Injudging whether arespondent’s
proffered reasons are “false,” a court must determine whether arespondent honestly believed thereasons
for its actions, not whether the judtifications are objectively fdse. Villiaimo, 281 F.3d at 1063 (holding
that, for pretext purposes, acourt must determine whether the employer truly believed that the plaintiff was
dishonest, not whether the employee was actudly dishonest). Terminating an employee because of an
economic downturn and job performance are not incons stent reasons, per se. Aragon, 292 F.3d at 661-
62 (holding thet it isnot incons stent that an economic downturn necessitated alayoff , and in choosing who
to terminate, the employer examined past job performance), see dso Nidds, 113 F.3d 912, 918 (holding
that lack of work and seniority and poor performance relative to other employees were not incons stent
reasons for terminating an employee). A court does not necessarily imply pretext for discrimination when
an employeeisterminated pursuant to a RIF and is not told of the sdection process until subsequently.
Coleman, 232 F.3d 1271. Pretext is not inferred from two different, although consistent, reasons for
termination. Aragon, 292 F.3d at 661.

When deciding who to terminate, the employer does not have to retain the “best” employee;
however the decison must befreefromimpermissblediscrimination. Casllasv. United States Navy, 735
F.2d 338, 344 (9th Cir. 1984). Further, a court must determine whether the complainant was more
qudified with respect to the sdlection criteria used by the respondent, not whether the complainant was
objectively better quaified than other employees. Coleman, 232 F.3d at 1287.

Pretext for discriminationisnot inferred because an employer madeanimprudent businessdecison.
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Id. at 1285. Employment discrimination lawswere not intended to abridge managerid discretion or alow
courts to restructure business practices. Cadllas, 735 F.2d at 344, see aso Furnco Constr. Corp. V.
Waters, 438 U.S. 567, 578 (1978).

Complainant arguesthat he has demondtrated pretext indirectly by showing that Respondent gave
“severd unsubgtantiated reasonsfor selecting Complainant for lay off” and “ shifted explanations during the
course of thistrid.” Complainant’s Brief at 42. Respondent proffered two judtifications for terminating
Complainant. First, economic factors necessitated a company-wide reduction in force, and second, that
Complainant was selected because he was the only employee in his group to have performance issues.
Resp't’s Brief a 8. Complainant chalenges both of Respondent’s proffered judtifications.

Complainant argues that, during the course of the litigation, some of the details surrounding
Complainant’s employment and termination were conflicting. In his brief, Complainant points to five
inconggencies in the details surrounding Respondent’s RIF as evidence of pretext. First, Complainant
argues that Respondent’ s claim that it needed to reduce the number of Unix adminigtrators has no basisin
fact. 1d. a 43. Second, Complainant argues Respondent’s claim that it needed to reduce Unix
adminigrators because of the eimination or reduction in scale of various programs and projects has no
bassinfact. I1d. at 46. Third, Complainant argues that Respondent’s claim that it compared the relative
scope and experience of Complainant and Mr. Singh hasno basisin fact. 1d. at 47. Fourth, Complainant
argues that Respondent’ s claim that it decided to conduct a RIF on March 18, 2001, has no basisin fact.
Id. a 51. Fifth, Complainant arguesthat he did not have any performance problemsthat would justify his
sdection for termination. 1d. at 56-60.

a Respondent’s Assertion That It Had to Reduce the Number of Unix
Adminigrators

On duly 12, 2001, Respondent wrote a position statement to the EEOC, in which it states that
Complainant was terminated because “reduction was necessary in the podition of Unix Administrator.”
CX-C-2. Additiondly, inits Fourth Affirmative Defense, Respondent again asserts that Complainant was
terminated because a “reduction was necessary in the pogition of Unix administrator.” Answer at 4.

However, during trid, Respondent told a different story. Mr. Smith testified that, due to the
company-wide RIF, Mr. Stazyk told him to reduce his headcount in the Computer Services Group by one,
and did not mention or suggest a Specific position that should be terminated.

During the course of litigation, Respondent has said both that, because of the reduction in force,
it needed to reduce aUnix administrator and that it merely needed to reduce the Computer Services Group
by one employee. | agree with Complainant that thisis an incongstency in Respondent’ srecitation of the
eventsleading up tothe RIF; however | do not find that thisincons stency demondtrates that Respondent’s
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proffered explanationsfor Complanant’ stermination-aRIFand Complainant’ sperformance- areunworthy
of credence.

Complanant has agreed that he was terminated pursuant to aRIF, JSF No. 44, and has produced
no evidence that this RIF was a smokescreen or pretext for intentiona citizenship status discrimination.
Thus, despite the inconsistency in Respondent’ srecitation of the eventsleading uptothe RIF, | do not find
that thisrenders Respondent’ s proffered justificationsfor Complainant’ stermination unworthy of credence
and evidence of pretext.

b. Respondent’s Claim That It Needed to Reduce the Number of Uniix
Adminigrators Because of the Elimination or Reduction in Scae of
Programs and Projects

InitsJduly 12, 2001, position statement to the EEOC, Respondent stated: “[f]ollowing thisdecision
[to engage in a RIF], each business unit of the Company conducted reviews of exigting programs and
projects and prioritized them in relation to the Company’s dtrategic plan. Once the decison was made
regarding the programs and projects which were to be scaled back and/or eiminated, each business unit
reviewed the employees who supported the affected programs and projects.” CX-C-2. Inits Answer,
Respondent used the same language verbatim. Answer at 4.

During the trid, there was testimony that saes were down and certain areas of the Respondent’s
company would need to be cut back, such as certain product lines that were not sdlling any longer. Tr.
1105:8-1106:3 (Jones), 1211:12-23 (Stazyk). Theemployeesthat were working on the product linesthat
were diminated were laid off. Tr. 1106:5-8 (Jones). The groups that supported the eliminated product
lineswere reduced aswell, such asresearch and design groups, human resources, information technol ogy,
adminigration, and finance. Tr. 1107:12-23 (Jones). The
support staff in San Jose was particularly hit hard in the RIF because the degpest job cuts were made in
San Jose. Tr. 1109:21-1110:8 (Jones), 1174:15-23 (Stazyk).

| do not find an inconsstency between Respondent’ s podition at trid and the position taken in its
EEOC pogtion satement and Answer. Although Mr. Smith believed that hisunit was understaffed because
of its heavy work load, asisreflected in my Findings of Fact, Respondent’ s executive team decided that
certain areas of Respondent’s business were not economically lucrative and needed to be reduced or
diminated for financid viability. Support staff cuts followed proportionately with the termination of the
employees working for the unsuccessful product lines, and Computer Services was one of many support
groups that the executive team decided to reduce. Respondent’ s executive team relayed their decision to
the managers. Indeed, Mr. Stazyk initidly wastold by his supervisors, Greg Aasen and Ken Huckell, that
he needed to reduce ten percent of his full-time employees and dl of his contractors, but he proposed an
dternative plan for a more limited reduction. Tr. 1172:4-18. Thus, while neither Mr. Stazyk nor
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Mr. Smith may have liked or agreed with the proposed reduction in staff for the computer support
functions, they were required to carry out the directives of the company’ s executive team.

Complainant stated, “none of Respondents [sic] witnesses were able to identify any programs or
projects that Complainant supported warranted a reduction of any systems administrators at al.”
Complainant’s Brief at 47. However at the hearing, Complainant did not ask Ms. Jones, the one witness
who was part of the executive team and involved in the planning of the RIF, any questions regarding
gpecific programs or projects reduced or eiminated because during the RIF. Complainant only posed
questions to Mr. Stazyk and Mr. Smith, who wereinstrumenta in implementing the RIF, but who were not
part of the business decision to engage in the RIF or to reduce or eliminate certain projects or programs
company-wide. Further, dthough Mr. Stazyk could not name specific programs or projects eliminated by
Respondent, Mr. Stazyk testified that “there was agenerd headcount reduction across multiple projects.”
Tr. 1211:12-20. Mr. Smith could not name specific projects that were reduced or eiminated either, but
stated “[t]here were engineering programs that were cut back, and the head count was reduced....[t] hat
would have judtified a systlems administrator being terminated from our group.” Tr. 405:9-15.

Because | do not find an incongstency in Respondent’ s positions with regard to the reduction of
certain programs and projects necessitating the termination of a Unix administrator, Complainant’s
argument does not demondtrate that Respondent’s proffered reasons for terminating Complainant are
pretext for intentiond citizenship status discrimination.

C. Respondent’s Statement That 1t Compared the Relative Scope and
Experience of Complainant and Mr. Singh

On July 12 and 23, 2001, Respondent wrote position statementsto the EEOC, inwhich it stated:
“[u]ltimately the Company decided that Mr. Hseh was not performing up to the Company’ s expectations
and that his scope and experience was not as extensive as Mr. Singh.” CX-C-2, CX-K-2. In addition,
in Respondent’s Answer to the Complaint, it stated: “[u]ltimately, the Company decided that the
Complainant was not performing up to the Company’ s expectations and that his scope and experiencewas
not as extensve as the other employee” Answer a 4-5. Respondent subsequently augmented its
pleadings and identified the “ other employee’” mentioned in its Answer as Mr. Singh. CX-NNNN-2-3,
6.

However, during trid, the Respondent changed its position about how it sdlected Complainant for
lay off. Mr. Smith tedtified that he considered dl of the employeesin his Computer Services Group and
ther kills, including Mr. Singh, and Complanant wasthe only employee with any performance problems,
thus he sdlected Complainant for termination. Mr. Smith testified that he had Mr. Singh’s resume at this
time, but did not have Complainant’s resume. Additiondly, at tria, Respondent’s counsd stated that
Mr. Smith’s version of the sdlection process was the accurate version and it was typographica errorsthat
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caused the confusion. Respondent never amended its Answer.

Thus, during the course of litigation, Respondent has said both that it compared Complainant with
Mr. Singh, and that it compared Complainant with al other employees in the Computer Services group.
| agree with Complainant that thisis an incongstency in Respondent’ srecitation of its salection processin
choosing Complainant for termination. Although thisincong stency reflectsbadly on Respondent’ scounsd,
see infra Part VI), | do not find that this inconsstency demondtrates that Respondent’s proffered
explanations for Complanant’ stermination, a RIF and performance problems, are unworthy of credence.
There is no nexus between this inconsistency and Respondent’s intent to discriminate on the basis of
Complainant’s citizenship.

Asdated inthe Findingsof Fect, | find that Mr. Smith compared Complainant and Mr. Singhwhen
deciding who to terminate in the RIF, and chose to terminate Complainant because he had some
performance problems, and Mr. Singh did not. | find further that citizenship status was not afactor in the
terminationdecison. Complainant has agreed that he was terminated pursuant to aRIF, JSF No. 44, and
has produced no evidence that this RIF was pretext for intentiona citizenship status discrimination. Thus,
despite the inconsistency in Respondent’ s recitation of the events leading up to the RIF, | do not find that
this renders Respondent’ s proffered judtifications for Complainant’ s termination unworthy of credence or
condtitutes evidence of pretext for intentiond citizenship status discrimination.

d. Respondent’s Assertion That It Decided to Conduct a RIF on
March 18, 2001

Inits position statements submitted by Respondent to the EEOC dated July 12 and 23, 2001, as
well asits Answer to the Complaint, it stated that “[o]n March 18, 2001, PM C-Sierraexecutives, during
a business review meeting, discussed and agreed that a Company-wide layoff would be implemented,
effective March 26, 2001.” CX-C-2, CX-K-2, Answer at 4. In Ms. Jones s deposition, she stated that
the earliest she remembered meeting about possible reductionsin force was after the first week in March.
CX-HHHH-7. In her deposition, she stated that there were about three meetings before March 18.
CX-HHHH-10-11. Ms. Jones tedtified that the layoff list was in process throughout March and she
thought it wasreleased to Mr. Mauro and Ms. Stevensthree or four days prior to the layoff. CX-HHHH-
16. At Mr. Stazyk’ s deposition, he said that he learned of the RIF in mid-March. CX-KKKK-21-22.
At Mr. Smith’sdeposition, he conjectured that he found out about the impending RIF on or about March
5, 2001. Tr. 398:12-22.

Attrid, Ms. Jonestestified that Respondent’ sexecutiveteam had discussonsabout aRIF inearly
March. Tr. 1103:10-18. Shethen testified that March 15, 2001 was the date the executive team made
the decison to engageinaRIF. 1d. However, later in her direct examination, she said that the executive
teammet on Tuesday, March 13, 2001, and decided to engageinthe RIF. Tr. 1134: 8-14, 1146:16-25.
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Ms. Jones testified that the date of March 18, 2001, mentioned in the EEOC position statement and the
Answer, wasincorrect. Tr. 1131:8-21. Mr. Mauro and Ms. Stevenstestified that they did not receivethe
lig of names for lay off until March 25, 2001. Tr. 256:14-17 (Mauro); 820: 17-821:3 (Stevens); Mr.
Sazyk testified that he learned of the planned RIF on March 15, 2001, and informed Mr. Smith on
March 16, 2001. Tr.1170:1-25. Mr. Smith tetified that he found out about the RIF on March 16, 2001.
Tr. 508:14-20.

While there is confusion and some inconsistency about the date that the executive team planned
the RIF and when Mr. Smith found out about the RIF, | do not find these contradictions to be evidence
of intentiona employment discrimination or evidence that Respondent’ s proffered reasons for terminating
Complainant are pretext for discrimination. Respondent had been discussing a possible RIF since early
March, in mid-March the find decison to engage in a RIF occurred, and soon thereafter, Mr. Smith
learned of the RIF and the need to reduce one employeein hisgroup. Whether the executive team made
that decison on March 13 or March 18, or whether Mr. Mauro and Ms. Stevensfound out about the RIF
one day prior or three days prior to the RIF, does not change the fact that these events took place. The
testimony of Respondent’s employees has not been wholly inconsistent, and there has been no evidence
that these minor inconsstencies demondrate Respondent’s intent to engage in citizenship datus
discrimination. | do not find that Respondent’ s incons stent testimony about when the decision to engage
in the RIF occurred to be evidence of pretext for intentiona citizenship status discrimination.

e Complainant’ s Performance
Complainant argues that Respondent’s claim that it selected Complainant because of poor

performance elther has no basis in fact or was not a motivating factor. Complainant’s Brief at 52. He
meakes five argumentsin favor of this postion.

I. Respondent Pre-Sdected Mr. Singhto Fill theUnix Administrator
Position and Hired Complainant to Fill the Sot Until the Visa
Could Go Through

Complainant argues that the record supports that conclusion that Respondent pre-selected Mr.
Singh to fill the Unix Adminigtrator pogition, and intended to hire Complanant temporarily until Mr. Singh
received hisvisagpprova. Complainant’s Brief at 52.

Asisreflected in the Findings of Fact, the evidence does not support this theory. Prdiminarily,
Respondent (PMC-Sierra) did not hire Mr. Singh or Complainant; they wereoriginaly hired by SwitchOn.
There is no evidence in the record that demongrates that SwitchOn hired Complainant temporarily until
Mr. Singh’ svisawas approved. Indeed, becauseit found Complainant through arecruiter, SwitchOn paid
$25,000 to the recruiting company. This action isincongstent with hiring an employee temporarily.
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Additiondly, there is no evidence that SwitchOn asked Respondent to terminate Complainant
when Mr. Singh's visa was approved, or that Respondent had the intent to lay Complainant off after
Mr. Singh arrived in the United States. In fact, there are pre-termination documents that suggest that
Respondent intended that Complainant and Mr. Singh would work side-by-sde for Respondent when
Mr. Singh arrived in the United States. CX-RR.

| do not find that either SwitchOn or Respondent pre-selected Mr. Singh to fill the Unix
Adminigrator position and merely hired Complainant temporarily.

il. Complainant Recelved No Ora or Written Notice of Any
Problems

Complainant arguesthat because Complainant did not receivewritten or ora noticeof performance
problems, performance was not the true reason he was terminated. Complainant’s Brief at 53.

As is reflected in the Findings of Fact, | find that Complainant did receive ora notice of his
performance issues on numerous occasions.  Although Respondent was unwise in failing to keep
contemporaneous written documentation of performance problems, and in failing to provide written notice
to Complainant, the evidence does not support Complainant’s argument that Respondent’s failure to
document performance issues demondrates pretext for intentiona citizenship discrimination and that
concerns about Complainant’s performance were not part of the reason he was terminated in the RIF.
Complainant’s supervisor, Mr. Smith, testified that because he was anew manager, he did not understand
the sgnificance of documenting performance problems and giving written notice of performance problems.
The Findings of Fact show many performance issues that support Respondent’s legitimate
nondiscriminatory reason, and lack of a written record or written notice does not render Respondent’s
proffered reason unworthy of credence.

iil. If Complainant’s Performance Was the Reason for His
Termination, Respondent Would Have Fired Him and Recouped
the Finders Fee from the Recruiter

Complainant argues that if Complainant’s performance was the reason for his termination,
Respondent would have terminated him earlier and recouped the $25,000 finders fee from the recruiting
company. Complainant’s Brief at 54.

This argument is unpersuasive. First, Respondent could never have recouped the finders fee
because it could only be recovered if Complainant left SwitchOn within the first ninety days of his
employment. Complainant commenced employment on September 11, 2000, and ninety days after the
start of hisemployment would have been December 9, 2000.  The merger did not occur until December
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31, 2000, and thus Respondent did not employ Complainant until January 1, 2001, after the time period
expired to recover the fee. Further, Complainant would not have been terminated, but for the RIF, and
obvioudy on March 26, 2001, Respondent could not have recouped the finders fee from the recruiting

company.

The fact that neither SwitchOn nor Respondent collected the finders fee from the recruiting
company does not support Complainant’s argument that Complainant’ s performance issues were pretext
for intentiond citizenship discrimination.

Iv. Respondent’s Statements in Complainant’s Termination Letter
and Subsequent E-mail Demongtrate That Performance WasNot
the Redl Reason for Complainant’s Termination

Complainant argues that Respondent’s statements in Complainant’s termination letter and
subsequent e-mail from human resources show that performance was not thetrue reason for Complainant’s
termination. Complainant’s Brief at 55-56. Complainant’ s termination letter states: “termination of your
employment issolely theresult of businessneedsand it isnot related to any dissatisfaction with your work.”
When Complainant protested histermination in an e-mail to Paula Stevens, she responded by saying “this
was abus ness decision based on anumber of factorsand not areflection of how wefed about you or your
contributionsto PMC.”

Complainant’s termination letter was a form letter sent to al employees terminated in the
March 26, 2001 RIF. JSF No. 47. Ms. Jonestestified that Respondent chose to tell laid off employees
that thelr terminationwas aresult of business needsto facilitate their futurejob searches. Ms. Jonesfurther
tetified that the letter was not meant to address the reason that each employee wasterminated. Further,
at the time the termination letter was drafted and distributed, Ms. Jones did not know whether there were
any concerns about Complainant’ s performance.

At the time Ms. Stevens wrote the e-mail response to Complainant, neither she nor Ms. Jones
knew whether Complainant’ s performance played any rolein hisinclusoninthe RIF. Neither Ms. Stevens
nor Ms. Jones consulted with Mr. Smith or Mr. Stazyk prior to sending thee-mail. Ms. Stevensand Ms.
Jones both testified that the purpose of the e-mail wasto explain Complainant’ stermination in kind terms.

Complainant was terminated pursuant to a RIF and sdected for incluson in the RIF based on his
performance. Simply because Respondent did not share that information with Complainant after his
termination doesnot mean that these proffered reasonsare unworthy of credence. See, e.g., Coleman, 232
F.3d 1271 (holding that a court does not necessarily imply pretext for discrimination when an employee
is terminated pursuant to a RIF and not told of the salection process until subsequently). Thetermination
letter and the email from Ms. Stevens are not untrue because Complainant wasterminated pursuant to a
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RIF, would not have been fired but for the RIF, and his inclusion in the RIF was based on a number of
factors. | do not find thet the statementsin Complainant’ stermination letter and Ms. Stevense-mail show
that Respondent’ s proffered explanations are pretext for intentiond citizenship status discrimination.

V. Complainant’s Performance Problems Have No Basis in Fact,
Did Not Actually Motivate Respondent’s Conduct, or Were
Insufficient to Warrant the Challenged Conduct

Complainant arguesthat Respondent’ s assertion of Complainant’ s performance problemshaveno
bassinfact, did not actudly motivate Respondent’ sconduct, or wereinsufficient to warrant the chalenged
conduct. Complainant’sBrief at 56-60. Complainant points to specific performance issues brought up at
trid and attempts to create doubt that Complainant was responsible for these problems.

Asisreflected in my Findings of Fact, | find that Respondent had legitimate, good faith concerns
about Complainant’s work performance during his employment. Therefore, | do not need to assess the
seriousness of those concerns or to decide whether Complainant objectively had performance problems
or not. If Respondent believed in good faith that there were performance problems, and selected him for
indugon in the RIF based on that beief, then Respondent’s action was a legitimate nondiscriminatory
reason for histermination. Villiaimo, 281 F.3d at 1063. Because | find that Respondent, in good faith,
believed that Complainant had performance problems and included him in the RIF based on this belief,
Complainant’ sargument that his performance problems had no basisin fact or wereinsufficient to warrant
the conduct is unpersuasive.

Insummary, Complainant hasnot shown by direct or indirect evidencethat adiscriminatory reason
more likely motivated Respondent or that Respondent’s proffered reasons are unworthy of credence.
Respondent engaged in a company-wide, genera RIF and needed to reduce its employee population
because of a downturn in the economy and waning sdes. Despite the Computer Services Group’s need
for Unix syslemsadministrators, the company decided to downs ze and the Computer Services Group was
one of many that was affected by the RIF. When Mr. Stazyk told Mr. Smith of the RIF and the need to
terminate one employee, he suggested laying off Complainant because of his past performance issues.
When deciding who to lay off, Mr. Smith compared Complainant and Mr. Singh and chose to terminate
Complainant because he had performance problems in the past, and Mr. Singh had not. Thereisno
evidence that citizenship status played any factor in Mr. Stazyk’s suggestion or Mr. Smith's sdlection of
Complainant. Complainant hasfailed to show any intent on the part of Respondent to engagein citizenship
status discrimination or that he was terminated because of hiscitizenship satus, asisrequired by 8 U.S.C.
section 1324b.

Thus, | find that Complainant has not demonstrated by a preponderance of the evidence that
Respondent’ s legitimate nondiscriminatory reasons for terminating Complainant are pretext for intentiona
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citizenship status discrimination.
VI.  RESPONDENT’S COUNSEL’'SCONDUCT

Apart from the merits of this case, some comment is warranted regarding the conduct during this
case of Respondent’ scounsd a Wilson, Sonsini, Goodrich & Rosati (Wilson Sonsini). Counsel’ sconduct,
particularly that of lead counsdl, Marina Tsatdis, Esquire, was not compliant with the high ethical and
professiona standards required of attorneys practicing before this tribund. See 28 C.F.R. § 68.35(a)
(2002) (“[a]ll persons gppearing before an Adminigtrative Law Judge are expected to act with integrity,
and in an ethical manner.”). The objectionable conduct is described below and consisted, among other
things, of unsupported and bad faith pleadings, failure to correct misstatements in pleadings (such as the
dfirmative defenses in the Answer to the Complaint), frivolous assertions of privilege, and disobedience
of orders. Indeed, counsdl’s efforts to thwart and frustrate Complainant’ s discovery efforts lent an aura
of legitimacy to Complainant’s assartions of discrimination that ultimately proved to be unfounded.
Respondent’ s counsel did not serve its client’ s interests by engaging in such conduct.

A. Prehearing Conduct

With respect to discovery, | find that Respondent’s counsel engaged in a deliberate pattern of
obfuscationand delay intended to frustrate Complainant’ sdiscovery efforts. Thefull scope of Respondent
counsel’ s misconduct is detailed in the various discovery ordersissued during the prehearing phase of this
case. For example, in the Prehearing Conference Report issued on October 21, 2002, at page 7, | noted
that blanket assertions of privilege, such as those asserted by Respondent, are extremely disfavored, and
that the party asserting atorney client privilege must properly identify the documents being withheld. |
noted that Respondent had failed to identify the documents being withheld, and thus its objection to the
subpoena duces tecum was proceduraly deficient.

Unfortunatdy, Respondent’s counsel perssted in this conduct. In orders issued on
December 24, 2002, January 7, 2003, and February 4, 2003, | concluded that Respondent utterly had
faled to establish any basis for the attorney client privilege that was asserted as a basis for withholding
documents. Much of the information was not confidential, because it was anticipated that it would be
provided to agovernment agency. Many of the documents involved routine business matters and not the
rendering of legd advice. Further, to the extent that any confidential advicewas provided, the privilegehad
been waived because counsdl failed to produce a privilege log. In the Addendum to the December 24
Order, which addressed Respondent’ sbelated privilegelog, | rejected the privilege clam. Moreover, with
respect to four of the documents withheld by Respondent, | concluded that Respondent’s assertion of
privilege was either “frivolous’ or “particularly frivolous” Because assartions of privilege involve legd
judgments, | hold Respondent’ s counsel responsible for these frivolous assertions.
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As| gated in the December 24 Order, | was extremely troubled by the conduct of Respondent’s
counsel with respect to the assertion of attorney client privilege. In that Order, | concluded that
Respondent, through its litigation counse Wilson Sonsini, had ignored the procedures set forth in the
Federd Rules, the OCAHO rules, and my orders. | stated asfollows:

Instead of following the procedure set forth in the OCAHO Rules of
Practice, the Federd Rulesof Civil Procedure, and my ordersinthiscase,
Respondent, through itslitigation counsel Wilson Songini, interceded, had
Ryan Swanson submit the documentsto Respondent, and then proceeded
unilaterdly, without seeking court intervention, to decidewhich documents
would be produced and which would be withheld. Respondent did not
file aproceduraly proper petition to revoke or modify the subpoena, nor
amoationfor protective order, nor aprivilegelog or other smilar document
expresdy describing the nature of the documents or communications not
produced. Apparently Respondent’s counsdl has the quaint notion that,
without seeking judicid relief, it may unilateraly decide which documents
to withhold pursuant to aclaim of privilege. Thisnotion is contrary to the
rules of practice, the case law, and my ordersin this case.

Id. a 6 (emphasis added).

With respect to the privilege log, | concluded that it did not comply with my procedura orders
issued previoudy inthecase.  After reviewing in camerathirty of the documents withheld on the basis of
privilege, | ruled that only asmdl portion (atota of nineteen sentencesin three documents) were potentialy
privileged communications. Almost dl of the documentswere void of communicationsrendering or seeking
lega advice. | stated asfollows:

| am extremdy troubled by the behavior of Respondent’s counsel with
respect to the assartion of the attorney-client privilegein thiscase. Firg,
| am disturbed by the fact that Respondent waited dmost seven months
to produce a privilege log, produced the privilege log only after noticing
in a depostion that a document given in discovery contained
communications from aparaegd, and then myserioudy found fifty-nine
“privileged” documentsin the course of twenty-nine days. Second, | am
baffled and appaled at the assertion of privilege for twenty-seven
documents that are not even remotely privileged.

Id. at 10.
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In another order, issued on February 4, 2003, | stated as follows:

| specificaly reject Respondent’ sargument that it did not act unreasonably
or vexdioudy inwithholding the documents pertaining to Complainant’s
two motionsto compe under aclam of privilege or that it was acting with
“due diligencg’ when it clamed attorney-client privilege as to the
documents that are the subject of thesemotions. Inthe Addendumtothe
Order of December 24, 2002, | addressed the privilegeclaimwith respect
to each of the documents. Not only did | rgject the claim with respect to
amog al of the documents, in severd instances | concluded that the
assertion of the privilege was particularly frivolous. With respect to most
of the documents listed on the privilege log, no competent counsel could
conclude that these documents could be withheld pursuant to a claim of
atorney-client privilege. Thus | find that Respondent and itscounsel have
behaved egregioudy and in bed faith.

1d. a 6 (emphasis added).

Even after | ruled in my February 4, 2003 Order that | did not have authority to grant monetary
sanctions for discovery abuses, on the eve of trial, and in what was undoubtedly an effort to disrupt
Complainant’s trial preparations, Respondent’s counsdl filed a motion for sanctions. In the motion
Respondent sought, among other things, atorney feestotaling $2,990. In the motion, Respondent did not
evendiscussor cite my February 4, 2003 Order expresdy finding that | did not have the authority to grant
attorney feesfor discovery abuses. Inmy order denying Respondent’ smotion, | concluded that themotion

for sanctions was both untimely and was made in bad faith:

Id. at 6.

Respondent’ s request for sanctionsis untimely. Respondent could have
brought a motion to compel discovery in May 2002, pursuant to
28 C.F.R. section 68.23(a), after discovering in a depostion that
Complainant was covered by his wife's insurance plan. Instead,
Respondent haswaited over thirteen months, and only threeweeksbefore
trid, to rase thisissue,

With respect to the request for attorneysfees, | stated as follows:

Respondent’ s request for attorney’s fees does not discuss and willfully
ignores my prior ruling in this case. Given that ruling, | conclude that

35



9 OCAHO no. 1100

Respondent’ srequest for attorney’ sfeesisnot warranted by existing law,
and indeed was made in bad faith.

Id. a 7 (emphasis added).

Respondent’s lead counsd, Ms. Tsatdis, defended the deposition of Joel Paget, Esquire, an
attorney with Ryan, Swanson and Cleveland, alaw firmin Seettle, which had performed someimmigration
work for SwitchOn and PMC, including handling the LCA gpplication and H-1B visafor Mr. Singh. In
his proposed prehearing exhibits, Complainant included excerpts form the Paget deposition asCX-LLLL.
Although the exhibit was not received in evidence because Mr. Paget appeared as a witness, and thusiit
isnot part of the record for the substantive issuesiin this casg, it is pertinent to the questions of counsel’s
conduct.

Thedeposition originally commenced on November 7, 2002, but was continued by Complainant’s
counsel so he could present some discovery motions to the Court. | granted Complainant’s motion and
ordered that the deposition be resumed because of improper privilege objections during the first phase of
the depogition. When the deposition wasresumed, dmost immediately, Ms. Tsatdisingructed thewitness
not to answer a question. She stated the basis of her instruction was that the sole purpose of the February
depositionwasto ask about additiona documentsthat were produced after thefirst phase of the deposition
and sheunilaterdly concluded, without gpplying for aprotective order, that the scope of the deposition was
limited to such questions. CX-LLLL-26. Her objection clearly was improper for two reasons. Firg, it
isonly proper to instruct adeponent to refuse to answer when necessary to preserve aprivilege, to enforce
a limitation directed by the court, or to present a motion for protective order. See Fed. R.
Civ. P. 30(d)(2). I had not impaosed any such limitation and thusit wasimproper for Respondent’ s counsdl
to interpose this objection and to ingtruct the witness (who was not even an employee of Respondent) to
refuse to answer.

Counsdl’ s behavior continued throughout the deposition. Ms. Tsatalis Sated at another point in
the deposition asfollows:

Since we have no disagreement that this was one of the documents that
was produced to Mr. Griego [ Complainant’ scounsel] prior tothefirst day
of Mr. Paget’ s deposition, and hence Mr. Griego had the opportunity to
question Mr. Paget about this document in the first day of his deposition
and dected not to, it is not the proper subject of thisday of hisdeposition
and therefore we will not alow it to be introduced as an exhibit, and will
not alow Mr. Paget to be questioned about this document.
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CX-LLLL-29. On severa other occas ons during the deposition she objected and instructed the witness
to refuse to answer other questions for the same reason. CX-LLLL-27, 32-33, 42-45, 47, 48.

As shown by the last seven pages of the deposition, Ms. Tsatdis continualy disrupted the
questioning, and threatened severd times to terminate the deposition. She stated “[w]e are going to call
thedepogtion” (CX-LLLL-42); “[slothisistheend of the deposition unlessthereis some other question
you want to ask him about the documentsthat he actudly has” (CX-LLLL-43); “[w]e arejust about to
conclude here...[t]hisis sort of afind warning.” (CX-LLLL-45); “[and I'mingtructing the witnessnot to
answer....if you have no further questions about the new documents, wewill cal itaday” (CX-LLLL-47);
[w]e are going to go ahead and terminate the deposition” (CX-LLLL-48); “[w]e are going to end it and
we are going to take the witness with us” Id. Findly, in utter frugtration, Complainant’s counsdl
adjourned deposition until he could get a court ruling.

In a later order, |1 concluded that Ms. Tsatdis improperly obstructed and interfered with the
deposition. On page 3 of an April 24, 2003 Order | stated as follows:

Respondent’s counsdl ingtructed the witness not to answer questions
about documents that were in Complainant’s possession during the first
phase of the hearing on November 7, 2002. See, eg., CX-LLLL-26, 29,
32, 42, 43, 44-45, and 47. In fact, Respondent’ s counsel threatened to
terminate the depositionif Complainant’scounsd perssted in asking such
questions. CX-LLLL-43, 45, and 47-48. Respondent, through its
counsel, improperly obstructed and interfered with the questioning during

the deposition.

(Emphasis added). If Ms. Tsatais believed that there were some limitationsimposed by the Court on the
deposition, or believed that the questioning wasimproper, Respondent should have moved for a protective
order, either immediately by telephoneor inwriting. Shedid not do so. Ingtead, she unilaterdly obstructed
the deposition by improperly instructing the witness to refuse to answer the questions.

Subsequently, Complainant listed Mr. Paget as a proposed witness. Respondent objected on
several grounds, including arguing that Complainant had the opportunity to depose Mr. Paget on
two separate occasions.  Rejecting Respondent’ sobjection, | ordered that Mr. Paget appear asawitness
a the hearing. Complainant asserted that he was caling Mr. Paget as a witness because, athough
Complainant attempted to extract enough testimony from Mr. Paget’s deposition to avoid cdling him as
awitness, Respondent’s counsdl interposed many unfounded objections, and obstructed the deposition
by ingtructing the witness not to answer, so that critica testimony could not be obtained.  The second
phase of the deposition mirrored that of the first phase and lasted only a little longer. | reviewed the
deposition transcript  pages, and agreed with Complainant’s assertion. During the February 2003
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deposition, Ms. Tsatdis ingtructed the witness not to answer questions about documents that were in
Complainant’ s possession during the first phase of the depositionon November 7, 2002. See, e.g. CX-
LLLL-26,29, 32,42,43,44-45,47. Infact, Respondent’ scounsdl threatened to terminate the deposition
if Complainant’ s counsel persisted in asking such questions. CX-LLLL-43, 45, 47-48. | concluded inthe
April 24 Order that Ms. Tsatdis had improperly obstructed and interfered with the questioning during the
deposition, and therefore | rglected Respondent’ s objections to having Mr. Paget appear as awitnessat
the hearing. Id.

Counsdl’ s improper conduct was not limited to discovery matters. Only afew weeks beforethe
hearing, Respondent’ scounsdl filed amoation to stay the proceeding and to compel arbitration. Thismotion
was not supported by the factsor law.  In the background and procedura history of the April 25, 2003
Order denying the motion to compd arbitration, | provided a lengthy discussion of the various steps
Respondent had taken to litigate the case and had not sought to enforce arbitration. Inthe April 25 order
| observed that counsel’ s arguments were not well founded, as follows:

All of the cases cited by Respondent are wholly digtinguishable from the
present case. None of the cases cited by Respondent regarding aparty’s
acts that are inconastent with litigation are andogous to the facts of this
litigetion. Respondent’ sactionsthroughout thisproceeding areincons stent
with invoking the right to arbitrate.

Id. at 12.
B. Hearing Conduct

On December 6, 2001, Respondent filed itsanswer to the complaint in thiscase. The answer was
sgned by attorney Jennifer K. Mathe, Esquire, of Wilson Songini. Respondent included severd affirmative
defenses. In the Fourth Affirmative Defense Respondent stated, among other things, that areduction was
necessary in the pogition of Unix Adminigrator, that the business unit analyzed the relative scope and
experience for the Complainant and another employee, and ultimately the Company decided that the
Complainant was not performing up to the Company’ s expectations and that his scope and experiencewas
not as extensve as the other employee. In answers to interrogatories, Respondent identified the “other
employee’ as Ravinder Singh, and asserted that the latter had greater Unix skills than Complainant.
CX-NNNN-2-3, 6 (Respondent’ s answers to interrogatories 12 and 13 of Complainant’s second set of
interrogatories); Tr. 730. Respondent’s counsel made no effort to correct ether the Fourth Affirmative
Defense or the answersto interrogatories 12 and 13 at any time prior to the hearing, or a the outset of the
hearing during the opening statement. Ingtead, they waited until the presentation of the testimony to
repudiate the Fourth Affirmative Defense and the answersto theinterrogatories. Tr. 726-28, 880-884.
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In addition, it was during the presentation of the case in defense that Respondent’ s counsel sought
to repudiate statements made in response to an investigation of Complainant’ s charge of discrimination by
the EEOC. Three letters from Respondent’s counsdl to the EEOC were included as Complainant’s
exhibits, specificdly lettersdated July 12, 2001 (CX-C-1-8); July 23, 2001 (CX-K-7); and December 6,
2001 (CX-U-1-4). In thefirst letter, Respondent’ s counsel stated that:

The criteria used to determine which employees in each business unit
would be affected by the layoff was the scope and experience of each
employee sfunctiond discipline. It was determined that a reduction was
necessary in the pogition of Unix Adminigrator. Thus, the business unit
andyzed the relative scope and experience for Mr. Hseh and Mr. Singh.
Ultimately, the Company decided that Mr. Hseh was not performing up
to the Company’s expectations and that his scope and experience were
not as extensve as Mr. Singh. As a result, the decison was made that
Mr. Hseh would be terminated as part of the reduction in force.

CX-C-2.

During the case-in-defense Respondent’ s counsdl called Gerddine Jones, who is Respondent’s
Vice Presdent of Human Resources to testify to repudiate these statements.  Tr. 1101. In her testimony
she assarted that the executive team never made a decison that a UNIX administrator had to be
terminated, or that the business unit andyzed the rel ative scope and experience for Complainant and Mr.
Sngh. Tr. 1134-36. This testimony was not described in Respondent’s summary of testimony in
Respondent’s fina witness list. At the end of Respondent counsd’s examination of Ms. Jones, |
reprimanded Respondent’ s counsel, stating as follows:

... [ find thisexamination very troubling because it goes contrary factualy,
not only to thisletter to the Equa Employment Opportunity Commisson,
but another paragraph in the fourth affirmative defense.

Thefourth affirmative defense aswd |l asthis letter to the EEOC
dtates that the date of the meeting was March 18, 2001.

Now, if that was erroneous and needed to be corrected, that’s
fine ....Butl find it extraordinarily disturbing that this date has not been
corrected until we get to the Respondent’s case in defense.

The answer to the complaint was filed on December 6, 2001,
which isover ayear and ahdf ago. The letter to the Equal Employment
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Opportunity Commission wasdated July 23, 2001. . . [t]herewas nothing
filed by Respondent to correct the fourth affirmative defense.

Id. at 1138-39.

| concluded by stating that “the way this has been presented does not reflect well on either
Respondent PMC-Sierra as a company or Respondent’s counsel, and | am very troubled by it.” |d. at
1140. Although Respondent’s counsd attempted to explain their failureto correct the record earlier, Tr.
1141-1143, | did not find this explanation to be convincing and indeed | concluded by stating my surprise
that “the meeting dates, which appear to be so important with respect to the RIF in this case, would not
have come out before, a couple of days beforetrid.” Id. a 1144. | conclude that counsdl’s behavior in
this respect does not meet the high ethica and professond standards expected of attorneys practicing
before this tribund.

C. Post-Hearing Conduct

Respondent’ s counsel’ s disobedience of orders even continued in the post hearing phase of this
case. As noted on page 3 of this opinion, a page vi through xx of its post hearing brief, Respondent
included 171 questions of fact. These pages of the brief have been gtricken asimproper.

In my February 27, 2003, Order Requiring Filing of Joint Proposed Final Prehearing Order, |
dated in pertinent part asfollows:

The partiesshould includein their statements of disputed issuesany factua
or legd issues on which the partieswill want the Court to make a ruling,
including any factud or legd issues regarding the

relief sought by Complainant. Both documentary and testimonid evidence
will be limited to the disputed issues listed in the respective statements of
disputed factud and legdl issues. If aparty subsequently attemptsto raise
anissue not listed in the Final Prehearing Order (FPO), unless the party
shows that excluson of the issue would create manifest injustice, then
either upon objection of the other party or sua sponte, the party may be
barred from raising such issue or introducing evidence as to such issue.

Id. at. 2.

In a separate order, entitled Notice of Final Prehearing Conference, adso dated on February 27,
2003, | further sated asfollows:

Intheir satementsof disputed issues, the partiesshould include any factua
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or legd issues on which the parties will want the Court to make aruling,
induding any factua or legd issues regarding the relief sought by
Complainant. If aparty subsequently attempts to raiseanissuenct listed
inthe Final Prehearing Order (FPO), unlessthe party showsthat excluson
of theissue would create manifest injustice, then either upon objection of
the other party or sua sponte, the party may be barred from raisng such
issue after the FPO isissued.

Id. at 2.

Inthefirg page of the Final Prehearing Order (FPO) issued on June 2, 2003, | reiterated again that
aparty would not be permitted to reference an issue not listed or referenced in the Final Prehearing Order.
The Fina Prehearing Order (FPO) included forty-three disputed facts submitted by the parties. EPO, Ex.
C. Comparing the 171 questions of fact with the statement of disputed facts in the FPO, it appears that
only 26 of the 171 questions of fact werelisted inthe FPO. Counsdl cannot do an end run around the FPO
amply by presenting such matters as questions of fact rather than as statements of disputed fact.
Respondent has not even attempted to show that the factua issued in the FPO should be modified to
prevent manifest injustice.  Respondent’s inclusion of additiond fact questions in the brief is a direct
violation of my prior ordersin this case.

D. Summary

| have rendered a decisionin Respondent’ sfavor on the merits of this case because the facts, and
the law as applied to the facts, justify such a result. Counsel’s behavior, while objectionable and
unprofessond, does not judtify an unfavorable decison on the merits of the case. Neverthdess, | find
counsd’ s conduct to be extremdy disturbing. The Wilson Sonsini attorneys skirted on the very edge of
unethical conduct in the manner in which they litigated this case. Thelr conduct, if not unethica, was
unprofessond and doesnot reflect well on themselves, their law firm, or ther dient. Moreover, asthe
lead counsdl, Marina Tsatdis must take primary responsbility for the manner in which this case was
litigated, and this opinion stands as a written reprimand for her conduct in this case.

VIl. CONCLUSION
Because | conclude that Complainant has faled to show that he was intentionaly discriminated

aganst because of his citizenship gatus, | conclude that Respondent did not violate 8 U.S.C. section
1324h(a)(1)(B).
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ROBERT L. BARTON, JR.
ADMINISTRATIVE LAW JUDGE

Notice Concerning Appeal

This order condtitutesthefina agency decision. Asprovided by statute, no later than 60 days after
entry of thisfina order, a person aggrieved by such order may seek a review of the order in the United
States Court of Appeds for the circuit in which the violation is aleged to have occurred or in which the
employer resdes or transacts business. See 8 U.S.C. § 1324h(i); 28 C.F.R. § 68.57 (2002).

42



